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On July 8, 2025, ICE issued interim guidance regarding detention authority for applicants for admission.

To All ICE Employees 
July 8, 2026

Interim Guidance Regarding Detention Authority for Applicants for 
Admission

As you arc al well aware the IJ S Department of Homeland Security's (Department or 
OHS) detention authority under the immigration laws is extraordinarily broad and equally 
complex The Department's authority to detain, and its authority or lack of authority to 
release, an aken from immigration detention vanes based upon the circumstances of the 
case This message serves as notice that DHS, in coordination with tfie Department of 
Justice (DOJ), has revisited its legal position on detention and retease authorities DHS 
has determined that section 235 ol the Immigration and Nationality Act (INA), rather 
than section 236, is the applicable immigration detention authority for alt applicants for 
admission The following interim guidance is intended to ensure immediate and con 
SiStcnt application ol the Department’s legal interpretation while additional operational 
guidance is developed

Custody Determinations

An ’applicant for admission* is an alien present in the United Stales who has not been 
admitted or who arrives m the United States, whether or not at a designated port ol 
arrival INA § 235(a)(1) Effective immediately, it Is the position of DHS that such 
aliens are subject to detention under INA $ 236(b) and may not be released from 
ICE custody except by INA § 212(d)(5) parole. These aliens are also inekgible for 
a custody redetermmation hearing (’bond heanng*) before an immigration fudge 
may not be released for the duration of their removal proceedings absent 
by DHS For custody purposes, these aliens are now treated in the same 
’arriving aliens* have historically been treated The only aliens eligible for a 
determination and release on recognizance, bond, or other 
1236(a) during removal proceedings are aliens admitted to 
chargeable with deportabillty under INA $ 237, with the ex 
to mandatory detention under INA | 236(c).



Moving lorward^lCE will nol issue Forni 1-286 Notice of Custody Octemunetw to 
applicants for admission because Form 1-286 appfces by its terms only fo custody 
determinations under INA § 236 and part 236 of Title 8 of the Code of Federal
T^°°S T* a lK1),lCd excepbon ,or <**»" ***« petitioners, on which the Office 
o Prjnapal Legal Advisor (OPLA) wiM mdtvtduaity advise if Enforcement and 
Rem°val Operations (ERO) previously conducted a custody determnabon for an
Formf286*^ dela,ned " ,Ce cu^ody, ERO wiH affirmatively cancel the

Because the positwn that detention is pursuant to INA § 235(b) is kfcefy to be fcfigaled. 
wwever. OPl A will need to make alternative arguments in support of continued 
detention before the Executive Office tor Immigration Review Accordr>gfy, ERO and 
Homeland Security Investigations (HSI) should continue to develop and obtain 
evidence, including conviction records, lo support OPLA's arguments of dangerousness 
and flight nsk in those bond proceedings

Ra-datention

I his interpretation docs not vnpose an affirmative requirement on ICE to anmediatrly 
identify and arrest all aliens who may bo subferi to INA § 235 detenhon Rather, the 
custody provisions at INA § 235<b)(1 XBX"). <«XIV), «»"6 (bX?XA) arc best understood 
as prohibitions on release once an alien enters ICE custody upon initial arrest or re 
detention

This change in legal interpretation may, liowcver. warrant re detention of a previously 
released alien m a grven case Until additional guidance is issued. ERO and HSI should 
consult with OR A poor to reaoestmg an afcen on this basis

Parol* R.qu«tU by Pr«viou»ly R»l wd All«n«

It IS expected that 1CL will see an increase in applicants for admission previously 
released under INA § 236(a) requesting documentation of parole pursuant lo INA § 
212(dX6) m order to establish cWgitxlity tor certain immigration benefits. refudmg 
employment authorization and adjustment of status OHS does not take the position 
that prior releases of applicants tor admission pursuant to INA $ 236(a) were releases 
on parole under INA § ?12(dX6) based on ton change in legal pot uvi 
ERO and MSI are not required lo 'correct* the release paperwork by 
212(dKb) parole paperwork


