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Before HULL and JILL PRYOR, Circuit Judges, and CONWAY,” District Judge.

HULL, Circuit Judge:

Defendant Nathan E. Gundy appeals his conviction and 288-month sentence
for being a convicted felon in possession of firearms. The district court determined
that Gundy was an armed career criminal under the Armed Career Criminal Act
(“ACCA”), 18 U.S.C. § 924(e), because he had at least three prior Georgia
burglary convictions, each of which qualified as a predicate “violent felony” under
the enumerated crimes provision of the ACCA. On appeal, Gundy challenges his
designation as an armed career criminal under § 924(e).

After review of the record and with the benefit of oral argument, we affirm
Gundy’s conviction and sentence.

I. BACKGROUND

In December 2013, a jury found Gundy guilty on one count of being a
convicted felon in possession of firearms, in violation of 18 U.S.C. 88 922(g)(1),
924(a)(2), and 924(e).

The Presentence Investigation Report (“PSI”) recommended a base offense
level of 24, pursuant to U.S.S.G. § 2K2.1. The PSI recommended (1) a 2-level

increase under U.S.S.G. § 2K2.1(b)(1)(A) because the offense involved three

“Honorable Anne C. Conway, United States District Judge, for the Middle District of
Florida, sitting by designation.
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firearms, (2) a 2-level increase under U.S.S.G. § 2K2.1(b)(4)(A) because the
firearms Gundy possessed were stolen, and (3) a 4-level increase under U.S.S.G.
8 2K2.1(b)(6)(B) because Gundy possessed the firearms in connection with
another felony offense. These increases yielded an adjusted offense level of 32.

Gundy had numerous prior felony convictions, 17 criminal history points,
and a criminal history category of VI, even without a § 924(e) enhancement.
Gundy’s offense level of 32 and criminal history category of VI would have
yielded an advisory guidelines range of 210 to 262 months. Without a § 924(e)
enhancement, Gundy’s statutory maximum penalty would have been 120 months’
imprisonment. See 18 U.S.C. §8 924(a)(2).

The PSI, however, reported that Gundy was an armed career criminal under
8§ 924(e) because he was previously convicted of seven burglary offenses in
Georgia, namely: (1) a 2001 conviction for one count of burglary, (2) another 2001
conviction for four counts of burglary, each of which occurred on a separate
occasion, (3) a 2005 conviction for one count of burglary, and (4) a 2006
conviction for one count of burglary. Gundy had pled guilty to each of those
Georgia burglary offenses. The PSI provided that Gundy had other Georgia
convictions for forgery, possession of cocaine, possession of marijuana, entering

an automobile, and theft by taking.

The three firearms were: (1) an FIE, Model E22, .22 caliber pistol, (2) a Smith and
Wesson, Model 36, .38 caliber revolver, and (3) a Jimenez, Model J.A. Nine, 9mm caliber pistol.
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Due to his status as an armed career criminal under § 924(e), Gundy’s
offense level increased from 32 to 34 under U.S.S.G. § 4B1.4(b)(3)(A). With a
total offense level of 34 and a criminal history category of VI, Gundy’s advisory
guidelines range was 262 to 327 months’ imprisonment.

Gundy’s status as an armed career criminal under § 924(e) raised his
statutory range of imprisonment to 15 years to life, rather than zero to 10 years.

As to the PSI, Gundy objected to the 2-level increase for possessing stolen
firearms and the 4-level increase for possessing firearms in connection with
another felony. He also objected to his designation as an armed career criminal on
the ground that only two of his burglary convictions involved the burglary of a
residence. According to Gundy, only “burglary of a residence” qualifies as a
“violent felony” under the ACCA, and, therefore, he did not have the requisite
three violent felony convictions to qualify as an armed career criminal.

At the April 2014 sentencing hearing, the district court overruled Gundy’s
objection to the 2-level increase for possessing stolen firearms, but sustained
Gundy’s objection to the 4-level increase for possessing the firearms in connection
with another felony.

The district court also overruled Gundy’s objection to his designation as an
armed career criminal. The district court expressly deferred to the reasoning of the

probation officer set forth in an addendum to the PSI. In that addendum, the
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probation officer concluded that Gundy was an armed career criminal because the
charging documents in each of Gundy’s burglary convictions “reveal[ed] that each
of those offenses [met] the elements of generic burglary (i.e., [Gundy] unlawfully
entered a building or structure with the intent to commit a theft”).

Because the district court sustained Gundy’s objection to the 4-level
increase, Gundy’s total offense level became 33 under U.S.S.G. § 4B1.4(b). With
a total offense level of 33 and a criminal history category of VI, Gundy’s advisory
guidelines range was 235 to 293 months’ imprisonment. After considering the
advisory guidelines range and the factors set forth in 18 U.S.C. § 3553(a), the
district court sentenced Gundy to 288 months’ imprisonment. Gundy appealed his
conviction and sentence.

Gundy makes several arguments challenging the validity of his § 922(g)
conviction. After our review of the record, we find that all of Gundy’s arguments
are without merit and affirm Gundy’s conviction. The only remaining issue is a
sentencing one—whether the district court erred in concluding that Gundy’s prior
Georgia burglary convictions qualified as violent felonies under the ACCA.
Whether a particular conviction is a violent felony for purposes of the ACCA is a

question of law we consider de novo. United States v. Canty, 570 F.3d 1251, 1254

(11th Cir. 2009).
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Il. THE ACCA
A felon in possession of a firearm who has at least three prior convictions
“for a violent felony or a serious drug offense, or both, committed on occasions
different from one another,” is subject to an enhanced statutory penalty under the
ACCA. 18 U.S.C. §924(e)(1). The ACCA defines the term “violent felony” as
any crime punishable by a term of imprisonment exceeding one year that:

(i)  has as an element the use, attempted use, or threatened use of
physical force against the person of another; or

(i)  is burglary, arson, or extortion, involves use of explosives, or
otherwise involves conduct that presents a serious potential risk
of physical injury to another.
Id. 8 924(e)(2)(B). The first prong of this definition is sometimes referred to as the

“elements clause,” while the second prong contains the “enumerated crimes” and,

finally, what is commonly called the “residual clause.” > United States v. Owens,

672 F.3d 966, 968 (11th Cir. 2012).

This case involves the enumerated crimes clause, which defines “violent
felony,” in part, as “burglary, arson, or extortion” and crimes that “involve[] use of
explosives.” 18 U.S.C. § 924(e)(2)(B)(ii). In listing these crimes in § 924(e)(2),

Congress referred only to the “generic” versions of those enumerated crimes. See

%0n June 26, 2015, the United States Supreme Court held that the residual clause of the
ACCA is unconstitutionally vague. Johnson v. United States, 576 U.S. _ , ,  135S.Ct.
2551, 2557-58, 2563 (2015). Accordingly, we do not consider whether Gundy’s Georgia
burglary convictions would alternatively qualify as violent felonies under the residual clause.
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Taylor v. United States, 495 U.S. 575, 598, 110 S. Ct. 2143, 2158 (1990). Further,

an enumerated crime counts as an ACCA violent felony if its elements are the
same as, or narrower than, those of the generic offense. See id. at 599, 110 S. Ct.
at 2158.
I1l. DISCUSSION
A. Elements-Based Analysis of a Prior Crime
The United States Supreme Court most recently articulated how to interpret

and apply the ACCA’s enumerated crimes provision in Mathis v. United States,

579 U.S.  ,136 S. Ct. 2243 (2016). In Mathis, the Supreme Court recognized
that its opinion in Taylor “set out the essential rule governing ACCA cases more
than a quarter century ago,” which is that “[a]ll that counts under the [ACCA] . ..
are the elements of the statute of conviction.” Mathis, 579 U.S.at ___, 136 S. Ct.
at 2251 (quotation marks omitted). “That simple point became a mantra” in the
Supreme Court’s subsequent ACCA decisions. Id. Indeed, the Supreme Court in
Mathis pointed out that this “essential rule” has governed all of its ACCA
decisions since Taylor:

At the risk of repetition (perhaps downright tedium), here are some

examples. In Shepard : ACCA *“refers to predicate offenses in terms

not of prior conduct but of prior ‘convictions’ and the ‘element[s]’ of

crimes.” 544 U.S., at 19, 125 S.Ct. 1254 (alteration in original). In

James v. United States : “[W]e have avoided any inquiry into the

underlying facts of [the defendant’s] particular offense, and have

looked solely to the elements of [burglary] as defined by [state] law.”
550 U.S. 192, 214, 127 S.Ct. 1586, 167 L.Ed.2d 532 (2007). In Sykes

7
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v. United States : “[W]e consider [only] the elements of the offense [,]
without inquiring into the specific conduct of this particular offender.”
564 U.S. 1, 7, 131 S.Ct. 2267, 180 L.Ed.2d 60 (2011) (quoting James,
550 U.S,, at 202, 127 S.Ct. 1586; emphasis in original). And most
recently (and tersely) in Descamps: “The key [under ACCA] is
elements, not facts.” 570 U.S.,at ___, 133 S.Ct., at 2283.

Id. at 2251-52.

Mathis thus drove home the point that focusing on the elements of the statute
of conviction is, and always has been, the essential principle governing ACCA
cases: “For more than 25 years, we have repeatedly made clear that application of
ACCA involves, and involves only, comparing elements.” 1d. at 2257.

Mathis also instructs that “[t]he comparison of elements . . . is
straightforward when a statute sets out a single (or ‘indivisible”) set of elements to
define a single crime.” Id. at 2248. In such cases, the court simply “lines up that
crime’s elements alongside those of the generic offense and sees if they match.”
Id. This is known as the “categorical approach.” See id. at 2248.

Mathis notes, however, that some criminal statutes do not set out a single
crime but “have a more complicated (sometimes called “divisible’) structure.” 1d.
In fact, “[a] single statute may list elements in the alternative, and thereby define
multiple crimes.” Id. at 2249. If the statute sets out multiple crimes, it is
“divisible.” See id. Faced with a “divisible” statute, courts must identify which
crime in the statute formed the basis of the defendant’s conviction. See id. The

Mathis Court stressed that “[t]o address that need, this Court approved the

8
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‘modified categorical approach’ for use with statutes having multiple alternative
elements.” 1d. Under the modified categorical approach, “a sentencing court looks
to a limited class of documents (for example, the indictment, jury instructions, or
plea agreement and colloquy) to determine what crime, with what elements, a
defendant was convicted of.” Id. Courts must then compare the elements of that
identified crime to the elements of the relevant generic offense. See id.
B.  Disjunctive Phrasing

Notably, the Supreme Court in Mathis explained more fully how courts
should evaluate criminal statutes with “disjunctive phrasing.” Id. at 2249, 2253.
Specifically, a state’s criminal statute may use terms like “or” that can signal either
(1) the listing of alternative elements, thus creating multiple crimes, or (2) the

listing of alternative means of committing a single offense with an indivisible set

of elements. See id. at 2249.

If the statute lists alternative “elements,” it is considered “divisible,” and
courts may employ the modified categorical approach to determine the elements of
the defendant’s conviction. Id. But if a statute merely lists “various factual
means” of committing a single offense, then the statute is considered “indivisible,”
and that indivisible set of elements will be the basis of the defendant’s conviction.
See id. And if that indivisible statute “sweeps more broadly than the generic

crime, a conviction under that law cannot count as an ACCA predicate, even if the
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defendant actually committed the offense in its generic form.” Descamps v.

United States, 570 U.S. __, 133 S. Ct. 2276, 2283 (2013).

In Mathis, the Supreme Court also instructed that “[t]he first task for a
sentencing court faced with an alternatively phrased statute is . . . to determine
whether its listed items are elements or means.” Mathis, 579 U.S.at _ , 136 S.
Ct. at 2256. This determination—*“elements or means?”—is a “threshold inquiry.”
Id. Thus, in an enumerated crimes ACCA case involving a statute with disjunctive
or alternative phrasing, courts must first determine (1) whether that statutory
alternative phrasing lists multiple alternative elements, thereby creating multiple
offenses in a divisible statutory structure, or (2) whether that statutory alternative
phrasing merely lists various factual means of satisfying one or more of the
statute’s otherwise indivisible set of elements.

C. Elements or Means?

More significantly though, the Supreme Court in Mathis added to its ACCA

precedent by instructing courts how to discern “elements” from “means.”
“Elements are the constituent parts of a crime’s legal definition—the things the
prosecution must prove to sustain a conviction.” 1d. at 2248 (quotation marks
omitted). “At a trial, they are what the jury must find beyond a reasonable doubt to
convict the defendant; and at a plea hearing, they are what the defendant

necessarily admits when he pleads guilty.” 1d. at 2248. Facts and means, on the

10
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other hand, “are mere real-world things—extraneous to the crime’s legal
requirements.” 1d. “They are circumstances or events having no legal effect or
consequence . . . [and] need neither be found by a jury nor admitted by a

defendant.” Id. (quotation marks and alterations omitted).

The Supreme Court in Mathis enumerated several tools courts may use to
determine whether a statute’s “listed items are elements or means” or, put another
way, whether a statute is “divisible.” Id. at 2256. In doing so, the Supreme Court
clarified when and how courts may look beyond the language of the statute, and
may even go to parts of the state court record, to determine whether a statute lists
alternative elements or alternative means. 1d. at 2256-57.

As one tool, the Supreme Court explained that “the statute on its face may
resolve the issue.” Id. For example, “[i]f statutory alternatives carry different
punishments, then under Apprendi they must be elements.” 1d. “Conversely, if a
statutory list is drafted to offer ‘“illustrative examples,’ then it includes only a

crime’s means of commission.” 1d. (citing United States v. Howard, 742 F.3d

1334, 1348 (11th Cir. 2014)). Additionally, “a statute may itself identify which
things must be charged (and so are elements) and which need not be (and so are
means).” Id.

As another tool, the Supreme Court stated that in conducting the elements-

versus-means inquiry, federal sentencing courts can look to state court decisions

11
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interpreting an alternatively phrased statute for guidance. 1d. If a precedential
state court decision makes clear that a statute’s alternative phrasing simply lists
“alternative methods of committing one offense,” such that “a jury need not agree”
on which alternative method the defendant committed in order to sustain a
conviction, then the statute is not divisible. Id. (quotation marks and alterations
omitted). “Armed with such authoritative sources of state law, federal sentencing
courts can readily determine the nature of an alternatively phrased list.” 1d.

As a third tool, the Supreme Court stated that “if state law fails to provide
clear answers, federal judges have another place to look: the record of a prior
conviction itself.” Id. The Supreme Court explained that this “peek” at the record
documents “is for the sole and limited purpose of determining whether the listed
items are elements of the offense.” Id. at 2256-57 (quotation marks and alterations
omitted). This is a “peek” to answer the threshold means-or-elements question (i.e.
the divisibility issue) and is not the full-blown modified categorical approach.

In explaining this “peek,” the Supreme Court in Mathis said, (1) “Descamps
previously recognized just this way of discerning whether a statutory list contains
means or elements,” and (2) that the Descamps Court “noted that indictments, jury
instructions, plea colloquies and plea agreements will often reflect the crime’s
elements and so can reveal—in some cases better than state law itself—whether a

statutory list is of elements or means.” 1d. at 2257 n.7 (quotation marks omitted).

12
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The Supreme Court then instructed: “Accordingly, when state law does not resolve
the means-or-elements question, courts should resort to the record documents for
help in making that determination.” 1d. (quotation marks and alterations omitted).

Most helpfully though, the Supreme Court in Mathis gave contrasting
examples of how to implement this third tool for answering the elements-versus-
means inquiry. In its first example, the Supreme Court noted that “an indictment
and correlative jury instructions [could] charge a defendant with burgling a
‘building, structure, or vehicle.”” Id. Those documents might also use “a single
umbrella term like ‘premises.”” 1d. Either situation “is as clear an indication as
any that each alternative is only a possible means of commission, not an element
that the prosecutor must prove to a jury beyond a reasonable doubt.” Id.
Moreover, in each situation, “the record would . . . reveal what the prosecutor has
to (and does not have to) demonstrate to prevail.” Id. In a contrasting example,
the Supreme Court noted that “[c]onversely, an indictment and jury instructions
could indicate, by referencing one alternative term to the exclusion of all others,
that the statute contains a list of elements, each one of which goes toward a
separate crime.” 1d. Again, this “peek” at the record is for answering the means-
or-elements question, also called the divisibility question.

Finally, the Supreme Court acknowledged that “such record materials will

not in every case speak plainly, and if they do not, a sentencing judge will not be

13
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able to satisfy Taylor’s demand for certainty when determining whether a
defendant was convicted of a generic offense.” 1d. (quotation marks omitted).
However, the Supreme Court concluded that “between those documents and state
law, that kind of indeterminacy should prove more the exception than the rule.” 1d.
This makes good sense because state court indictments often will charge only one
of the alternative terms, thereby indicating that a statute is divisible.

We now apply the principles and tools outlined in Mathis to this case.

D. Georgia’s Burglary Statute is Broader than Generic Burglary

We first identify the elements of generic burglary. The generic,
contemporary definition of burglary consists of these elements: (1) an unlawful or
unprivileged entry into, or remaining in, (2) a building or other structure, (3) with

intent to commit a crime therein. See Howard, 742 F.3d at 1342; Mathis, 579 U.S.

at__ ,136 S. Ct. at 2248.
Next, we examine whether Georgia’s burglary statute has these elements. At
the time of Gundy’s seven prior felony burglary offenses in 2001, 2005, and 2006,
Georgia’s burglary statute provided as follows:
A person commits the offense of burglary when, without authority and
with the intent to commit a felony or theft therein, he enters or
remains within the dwelling house of another or any building, vehicle,
railroad car, watercraft, or other such structure designed for use as the

dwelling of another or enters or remains within any other building,
railroad car, aircraft, or any room or any part thereof. . . .

14
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Ga. Code Ann. § 16-7-1(a) (2011).> Section 16-7-1 criminalizes the following
conduct: (1) entry into a dwelling house, a building, or other structures (2)
“without authority,” and (3) with “intent to commit a felony or theft therein.” 1d.
Section 16-7-1 thus criminalizes conduct that would satisfy all the elements of a
generic burglary.

However, at the time of Gundy’s prior convictions, § 16-7-1 also
criminalized conduct broader than the ACCA’s generic definition of burglary.
Specifically, § 16-7-1 encompassed not only unlawful entry into buildings or other

structures, but also into vehicles, railroad cars, watercraft, or aircraft. See United

States v. Bennett, 472 F.3d 825, 832 (11th Cir. 2006); see also Howard, 742 F.3d
at 1342. Thus, § 16-7-1 is non-generic. See Bennett, 472 F.3d at 832.

The salient question, then, is whether § 16-7-1’s alternative phrasing of the
locational element—(1) dwelling house, or (2) building, vehicle, railroad car,
watercraft, or other such structure designed for use as a dwelling, or (3) any other
building, railroad car, aircraft, or any room or any part thereof—Iists multiple
alternative locational “elements” or various “means” of satisfying a single,

indivisible set of elements.

%Georgia’s burglary statute was amended on July 1, 2012, and had not been amended
prior to that since 1980. See 2012 Ga. Laws 899; 1980 Ga. Laws 770. Accordingly, the 2011
version of Ga. Code Ann. § 16-7-1 was the statute under which Gundy was previously convicted.

15
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Before examining the Georgia burglary statute, it is also helpful to review

the lowa burglary statute discussed in Mathis and the Alabama burglary statute

discussed in Howard.

E. lowaand Alabama Burglary Statutes

At issue in Mathis was the lowa Code, which defines burglary in § 713.1 as
“[a]ny person, having the intent to commit a felony, assault or theft therein, who,

having no right, license or privilege to do so, enters an occupied structure.” lowa

Code § 713.1 (emphasis added). The lowa statute employs a “single locational
element,” which is “occupied structure.” Mathis, 579 U.S. at _, 136 S. Ct. at
2250; lowa Code § 713.1.

Then, in a separate statute, § 702.12, the lowa Code defines the term
“occupied structure” as “any building, structure, appurtenances to buildings and
structures, land, water or air vehicle, or similar place adapted for overnight
accommodation of persons.” lowa Code § 702.12.

In Mathis, the Supreme Court concluded that the lowa burglary statute in
8§ 713.1 defined “one crime, with one set of elements” with a single locational
element of “occupied structure.” Mathis, 579 U.S. at __, 136 S. Ct. at 2250. The
Supreme Court explained that the listed locations in the separate § 702.12
definition were not “alternative elements” but were “alternative ways of satisfying

the single locational element” in § 713.1. Id. In addition to the clear statutory text

16
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of a single locational element in § 713.1, the Supreme Court also pointed out that
the lowa Supreme Court had held that the alternative premises in the § 702.12
definition were “alternative method[s]” of committing the offense, “so that the jury

need not agree” whether the burgled location was a building, other structure, or

vehicle. Id. (citing State v. Duncan, 312 N.W.2d 519, 532 (lowa 1981)).

Similarly, in Howard, the Alabama statute that created the crime of burglary
used a single locational element of “building.”* Section 13A-7-7 provides that “[a]
person commits the crime of burglary in the third degree if he knowingly enters or
remains unlawfully in a building with intent to commit a crime therein.” Ala.
Code § 13A-7-7(a) (2014) (emphasis added).

Then, in a separate statute in 8§ 13A-7-1(2), the Alabama Code defines the
term “building” as “[a]ny structure which may be entered and utilized by persons
for business, public use, lodging or the storage of goods, and such term includes
any vehicle, aircraft or watercraft used for the lodging of persons or carrying on
business therein, and such term includes any railroad box car or other rail
equipment or trailer or tractor trailer or combination thereof.” Id. § 13A-7-1(2)

(2014) (emphasis added).

*In 2015, Alabama changed the wording of the burglary statute in § 13A-7-7. 2015 Ala.
Laws Act 2015-185. Then in 2016, the state also amended the definitional provision in § 13A-7-
1. 2016 Ala. Laws 2016-402. Howard, which was decided in 2014, construed the pre-2015
versions of these provisions.

17
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In Howard, this Court explained why the Alabama burglary statute was not
divisible. The Alabama statute did not “set[] out one or more elements of the
offense in the alternative—for example, stating that burglary involves entry into a
building or an automobile.” Howard, 742 F.3d at 1348. “Instead, Alabama Code
8 13A-7-1(2) provides one definition of building and then includes a non-
exhaustive list of things that fall under that definition.” 1d. In Howard, this Court
further pointed out that the word “includes” in 8§ 13A-7-1(2) showed that the

drafters “intended to provide a non-exhaustive list of examples to clarify the

meaning of the term.” 1d. (quoting Jean v. Nelson, 863 F.2d 759, 777 (11th Cir.

1988)).°

*Similar to the lowa and Alabama statutes, the South Carolina Code uses a single
locational element. The South Carolina statute that creates the crime is § 16-11-312(A), which
provides that “[a] person is guilty of burglary in the second degree if the person enters a dwelling
without consent and with intent to commit a crime therein.” S.C. Code Ann. § 16-11-312(A)
(emphasis added).

South Carolina then has two other separate statutes that define “dwelling” and “dwelling
house.” In a separate statute, § 16-11-310, the South Carolina Code defines “dwelling,” stating
that “‘[d]welling” means its definition found in Section 16-11-10 and also means the living
quarters of a building which is used or normally used for sleeping, living, or lodging by a
person.” 1d. § 16-11-310. Inturn, 8 16-11-10 provided that “a dwelling house, any house,
outhouse, apartment, building, erection, shed or box in which there sleeps a proprietor, tenant,
watchman, clerk, laborer or person who lodges there with a view to the protection of property
shall be deemed a dwelling house.” Id. § 16-11-10. Additionally, the word “building,” as used
in 8 16-11-310, “means any structure, vehicle, watercraft, or aircraft.” 1d. 8 16-11-310(1).
Georgia’s burglary statute is not at all like South Carolina’s. See United States v. Lockett, 810
F.3d 1262 (11th Cir. 2016) (outlining this complex statute and holding that the South Carolina
burglary statute is not divisible).

18
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F.  Georgia’s Burglary Statute

We now turn to the text of Georgia’s burglary statute. “[S]entencing courts
should usually be able to determine whether a statute is divisible by simply reading
its text . . . .” Howard, 742 F.3d at 1346.

In contrast to lowa’s statute in Mathis and the Alabama statute in Howard,

the text of the Georgia burglary statute in § 16-7-1, that creates the crime, does not
use a single locational element (like “occupied structure” or “building”). The
Georgia law also does not contain a definition elsewhere that provides a non-
exhaustive laundry list of other places or locations. The Georgia statute also does
not use the term “includes.”

Rather, the Georgia burglary statute, that creates the crime of burglary, uses
alternative locational elements. Section 16-7-1 provides that “[a] person commits
the offense of burglary when, without authority and with the intent to commit a
felony or theft therein, he enters or remains within”:

the dwelling house of another or

any building, vehicle, railroad car, watercraft, or other such structure
designed for use as the dwelling of another or

within any other building, railroad car, aircraft, or any room or any
part thereof.

19
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Ga. Code Ann. § 16-7-1(a) (2011) (emphasis added).® Rather than a single
locational element, the plain text of the Georgia statute has three subsets of
different locational elements, stated in the alternative and in the disjunctive.
Each of the three subsets enumerates a finite list of specific structures in
which the unlawful entry must occur to constitute the crime of burglary. In
doing so, the burglary statute has multiple locational elements effectively

creating several different crimes. See Descamps, 570 U.S.at __, 133 S. Ct.

at 2281 (explaining that an example of a divisible statute is one “stating that
burglary involves entry into a building or an automobile™).

This is why under Georgia law a prosecutor must select, identify, and
charge the specific place or location that was burgled. For example, the
Georgia Court of Appeals has held that a burglary indictment must charge
the particular place or premises burgled and the specific location of that

place or premises. See Morris v. State, 303 S.E.2d 492, 494 (Ga. Ct. App.

1983) (stating that “where the defendant is charged with burglary, the
indictment must specify the location of the burglary” and concluding that the
indictment was sufficient where it charged a “building,” identified as “the

Financial Aid Office and Alumni Office, located at Fort Valley State

®This was the text of the Georgia burglary statute from 1980 to 2011. Prior t01968, the
burglary statute also had this provision, which is no longer in the statute: “All out-houses
contiguous to or within the curtilage or protection of the mansion or dwelling-house, shall be
considered as part of the same.” Compare Ga. Code 1933, § 26-2401 with Ga. Laws 1968, § 26-
2401, p. 1249.
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College, Fort Valley, Peach County, Georgia”); State v. Ramos, 243 S.E.2d

693, 693 (Ga. Ct. App. 1978) (stating it is not necessary to prove “the
specific place” to obtain a theft-by-taking conviction, but it is necessary to

prove the “specific location” to obtain a burglary conviction); State v. Green,

218 S.E.2d. 456, 457 (Ga. Ct. App. 1975); Chester v. State, 140 S.E.2d 52,

53 (Ga. Ct. App. 1964) (“It must be alleged and proved in an indictment for
burglary that there was a breaking and entering of one of the classes of

buildings set out in the statute.”); Kidd v. State, 146 S.E. 35, 35 (Ga. Ct.

App. 1928) (holding that the indictment was sufficient where it identified the
location burgled as the protected structure of “railroad cars™).

The U.S. Supreme Court has told us that “[a] prosecutor charging a violation
of a divisible statute must generally select the relevant element from the list of
alternatives.” Descamps, 570 U.S. at __, 133 S. Ct. at 2290. That the Georgia
prosecutor must select and identify the locational element of the place burgled—
whether the place burgled was a dwelling, building, railroad car, vehicle, or
watercraft—is the hallmark of a divisible statute. Indeed, in every case cited by
Gundy and the government, the indictment specified the type of place or premises

burgled. See, e.g., Weeks, 616 S.E.2d at 852 (a “dwelling house™); Davis v. State,

706 S.E.2d 710, 714 (Ga. Ct. App. 2011) (a “dwelling house”); Smarr v. State, 732

S.E.2d 110, 114-15 (Ga. Ct. App. 2012) (a “building” that served as a gas station);
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Morris, 303 S.E.2d. at 494 (a “building” used as a “Financial Aid Office and
Alumni Office”).

That the prosecutor must select and identify the relevant statutory locational
element is well illustrated by the Georgia court’s decision in DeFrancis v.
Manning, 246 Ga. 307 (1980). As quoted above, one of the alternative locational
elements in the Georgia statute is a “vehicle . . . designed for use as the dwelling of
another.” Ga. Code Ann. § 16-7-1(a) (2011). The indictment in DeFrancis
charged that the defendant “unlawfully without authority and with intent to commit
a theft therein entered that certain vehicle, same being a gray Ford truck, being the
property of and owned by McKesson Wine and Spirits Company, a division of
Foremost-McKesson, Inc., said truck being located on 10th Avenue West in the
City of Cordele, Crisp County, Georgia, at the time of said entry therein by the said
accused.” 246 Ga. at 307. The Georgia Supreme Court set aside the defendant’s
burglary conviction because the indictment did not charge that the vehicle was
“designed for use as a dwelling.” Id. at 308. The Georgia Supreme Court held,

“that the vehicle was designed as a dwelling was an essential element of the

offense which must be alleged.” 1d. (emphasis added). The fact that under Georgia
law the indictment must charge the type of place or location with such specificity
further demonstrates that 8§ 16-7-1’s statutory listing of alternative locations for

committing a burglary constitutes an enumeration of alternative elements.
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For all of the above reasons, we conclude that the alternative locational

elements in the Georgia statute are divisible. See United States v. Martinez-

Garcia, 625 F.3d 196, 198 (5th Cir. 2010) (concluding that the Georgia burglary
statute in 8 16-7-1(a) is divisible and that the defendant’s Georgia conviction for
burglary of a dwelling house was a crime of violence under U.S.S.G. § 2L.1.2).
G. The Elements of Gundy’s Prior Burglary Convictions are Generic
Our final task is to determine which of the alternative elements in Georgia’s
burglary statute formed the basis of Gundy’s prior burglary convictions and
whether those elements match the generic definition of burglary. Having
concluded that Georgia’s burglary statute is divisible, we may use the modified
categorical approach. Mathis, 579 U.S. at __, 136 S. Ct. at 2249. Under that
approach, we look to “a limited class of documents (for example, the indictment,
jury instructions or plea agreement and colloquy) to determine what crime, with

what elements, a defendant was convicted of.” Id. These are known as Shepard

"The dissent has found and cites Mobley v. State. 296 S.E.2d 617, 618 (Ga. Ct. App.
1982) (describing where the burglary occurred as the “Social Circle Drug Store, the property of
Billy Snipes, located in the City of Social Circle, Walton County, Georgia”) (emphasis added).
The dissent faults our analysis because this decision did not use the word “building.” We are
confident that the term “drug store” sensibly means a building, not a vehicle, railroad car, or
watercraft. While one could theoretically operate a drug store out of a vehicle, we are not
required to engage in such farfetched hypotheticals, especially given DeFrancis and other
Georgia decisions discussed above. If anything, the Mobley decision supports our conclusion
that the prosecutor must charge and identify as an element the type of place that was burgled and
its location.
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documents. Id.; Shepard v. United States, 544 U.S. 13, 26, 125 S. Ct. 1254, 1263

(2005).

The indictment for each one of Gundy’s prior Georgia burglary convictions
charged the type of place and the address of each burgled location.® Two
indictments charged that Gundy unlawfully, and with the intent to commit theft
therein, entered a “dwelling house”: (1) “the dwelling house of another, to wit:
Chiffon Jones, located at 403 Grand Street; Sandersville, Georgia;” and (2) “the
dwelling house of another, to wit: McArthur Jordan, located at 321 Tybee Street,
Sandersville, Georgia.” Two other indictments charged that Gundy “unlawfully,
without authority, and with intent to commit a theft therein” entered a “business
house” described as: (1) “the business house of another, to wit: David Bernice
Hartley d/b/a E-Z Coin Laundry, located at East McCarty Street, Sandersuville,

Georgia;”®

and (2) “the business house of another, to wit: Bill Murphy d/b/a
Murphy & Palmer Feed & Seed Company, located at 232 North Smith Street,
Sandersville, Georgia.” Thus, all of the burgled locations were either dwelling

houses or buildings housing a business, which are generic burglaries. Importantly,

8Certified copies of all of Gundy’s state court indictments and Gundy’s guilty pleas
thereto are in the record and are attached as an appendix to this opinion.

*Two other indictments charged that Gundy burgled this same E-Z Coin Laundry on East
McCarty Street in Sandersville, Georgia but on separate occasions during the year 2000: July
12; August 23; December 12; and December 14. The December 12 and December 14 incidents
were charged as two separate counts of burglary in the same indictment. All told, Gundy was
charged with and pled guilty to seven separate burglaries in six different indictments.

24



Case: 14-12113 Date Filed: 11/23/2016  Page: 25 of 73

none were vehicles, railroad cars, watercrafts, or aircrafts, which are not generic
burglaries.*°

Accordingly, Gundy’s state court indictments make clear that Gundy’s
Georgia burglary convictions involved these three elements: (1) an unlawful entry
(2) into a dwelling house or building (3) with intent to commit a crime therein. See
Ga. Code Ann. § 16-7-1(a) (2011). These elements substantially conform to the
generic definition of burglary. See Howard, 742 F.3d at 1342. Therefore, Gundy’s
prior Georgia burglary convictions qualify as violent felonies under the ACCA'’s
enumerated crimes clause. The district court did not err in sentencing Gundy as an
armed career criminal.
H.  Dissent’s Discussion of Divisibility

The dissent relies heavily on Lloyd v. State, 308 S.E.2d 25 (Ga. Ct. App.

1983), but that case had nothing to do with the locational element, which the
Georgia Supreme Court in DeFrancis told us is an “essential element.” 246 Ga. at
308. The sole issue in Lloyd was whether the evidence was sufficient to prove
“lack of authority on the defendant’s part to enter the building.” Lloyd, 308 S.E.2d

at 25. The officer testified that “[t]he front door of the warehouse had been pried

O\while the dissent focuses on jury instructions, Gundy did not proceed to trial but pled
guilty. Here, we rely on the indictments, not pattern jury instructions never given. Indeed, the
Supreme Court has told us that, in cases where the defendant pled guilty, we can look at the
“closest analogs to the jury instructions,” and that they are the indictments or charging
information. Shepard, 544 U.S. at 20, 125 S. Ct. at 1249; see also Taylor, 495 U.S. at 602, 110
S. Ct. at 2160.
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open.” Id. The Lloyd court stated: “there are two essential elements which must

be established by the State: 1) lack of authority to enter the dwelling or building;

2) intent to commit a felony or theft.” 1d. (emphasis added). The Lloyd court

concluded that the evidence in the officer’s testimony “was sufficient to show the
defendant’s lack of authority to enter the building.” 1d. at 26. When placed in
context, the two-element statement in Lloyd is about two elements of “lack of
authority to enter” and “intent.” See id. at 25. There was no issue in Lloyd about
the location burgled or the essential locational element required under the Georgia
Statute.

Rather, the Georgia Supreme Court in DeFrancis tells us that the location
burgled is a third “essential element” and that the locational element must be
identified and charged with particularity in the indictment. See 246 Ga. at 308.

In any event, as to its divisibility analysis, the dissent acknowledges that “if
state law fails to provide clear answers [about a statute’s divisibility], federal
judges have another place to look: the record of a prior conviction itself.” If
nothing else, perhaps the discussions in the majority opinion and the dissent
arguably suggest that Georgia law may not be as clear as either concludes. So if
the Georgia law is not clear as to elements or means, what happens next? We
agree with the dissent’s divisibility analysis that the next step would be Mathis’s

“peek at the record.” The dissent, in its divisibility analysis, peeks at the record
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and points out that two indictments specified a “dwelling house” and three
specified a “business house.” Where we differ is this. Those terms do not “speak
plainly” enough for the dissent. We, however, conclude that the terms “dwelling
house” and “business house” satisfy Taylor’s demand for certainty that Gundy’s
convictions were for burglary of a building or other structure, which is a generic
burglary.
I1l. CONCLUSION
In light of the foregoing, we affirm Gundy’s conviction and sentence.

AFFIRMED.
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JILL PRYOR, Circuit Judge, dissenting:

The question we confront today is whether Nathan Gundy’s prior burglary
convictions in Georgia provide a basis for the enhanced federal sentence he
currently serves. The majority and I agree on the basic framework for answering
this question and even on how that framework applies here, up to a point. But we
differ sharply in our views of Georgia law regarding the elements of the crime of
burglary.

The majority and | agree that the Georgia burglary statute under which Mr.
Gundy previously was convicted sweeps more broadly than the generic crime of
burglary that can serve as a basis for an enhanced sentence. | cannot agree,
though, with the balance of the majority’s analysis. | dissent because we cannot,
consistent with Supreme Court and our own precedent, divide and narrow the
Georgia statute in a way that would permit us to construe Mr. Gundy’s burglary
convictions as authorizing the term of incarceration he now serves. And I dissent
because the majority’s analysis affirming Mr. Gundy’s enhanced sentence has
serious implications far beyond this case. The majority’s misinterpretation of
Georgia law will decide the fate of countless individuals who stand to serve
unjustly expanded prison terms as a result.

The district court ruled that Mr. Gundy’s prior Georgia burglary convictions
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each constituted a “violent felony” and thus support an enhanced sentence under
the Armed Career Criminal Act, (“ACCA?”), 18 U.S.C. § 924(e). As relevant here,
the term “violent felony” includes the crime of burglary. Id. § 924(e)(2)(B)(ii).
But the crime of burglary’s inclusion among ACCA’s violent felonies does not
mean that a conviction under Georgia’s burglary statute qualifies as a violent
felony. For Georgia burglary to qualify, all or part of the statute must criminalize
what the Supreme Court has termed “generic” burglary; that is, it must “contain(]
at least the following elements: an unlawful or unprivileged entry into, or
remaining in, a building or other structure, with intent to commit a crime.” Taylor
v. United States, 495 U.S. 575, 598 (1990). If the statute in its entirety criminalizes
generic burglary, then our analysis is easy: a violation of the statute can support an
ACCA enhancement. But if it doesn’t, we have to decide whether we can divide
the statute up into elements that make up generic burglary. This task is not as easy,
as state statutes can be complex, but the Supreme Court has on several occasions
given us guidance, most recently in United States v. Mathis, 136 S. Ct. 2243
(2016). There, the Court reiterated that the key question is whether the state statute
sets forth alternative elements, which means that the statute is divisible, or merely
alternative factual means of committing the offense, which means that the statute is
not divisible, and therefore a conviction under it cannot serve as a predicate

offense for an ACCA enhancement. See id. at 2249.
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The majority and | agree that with its inclusion of vehicles, railroad cars,
watercraft, and aircraft as types of locations that can be burglarized, Georgia’s
burglary statute is broader than the generic crime of burglary, which applies only
to structures. Indeed, in considering a similarly broad state statute, Mathis held
that “vehicles” are not structures and thus fall outside the scope of generic
burglary. See 136 S. Ct. at 2250. But turning to the question of whether these
alternative types of locations are elements of the crime of burglary in Georgia or
merely means of committing it, the majority and I part ways. | disagree that the
burglary statute’s text and structure support the majority’s conclusion that the types
of locations the statute lists are elements rather than means. This conclusion
ignores the Supreme Court’s guidance and the plain meaning of the Georgia
statute. | also disagree that Georgia case law supports the majority’s conclusion.
To the contrary, this case law unambiguously defines the elements of the crime of
burglary, and the different types of locations that can be burglarized are not
separate elements. The majority errs in determining that “burglary of a dwelling”
and “burglary of a building” are separate crimes in Georgia.

Even if | were to accept, for the sake of argument, that Georgia law is
ambiguous on whether the different types of locations that can be burglarized are
elements or means of committing the offense, the inquiry would not end there.

Mathis instructs courts considering statutes that are ambiguous in this respect to
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“peek’ at the record documents of prior convictions “for the sole and limited
purpose of determining whether the [statute’s] listed items are elements of the
offense.” 136 S. Ct. at 225657 (internal quotation marks and alterations omitted).
But in this case, those documents leave us unable to “satisfy [the] demand for
certainty when determining whether a defendant was convicted of a generic
offense” that can serve as an ACCA predicate. Id. at 2257 (internal quotation
marks omitted). After all, of the two locational terms listed in Mr. Gundy’s
indictments, one does not even appear in Georgia’s burglary statute and thus
cannot constitute an element. Mr. Gundy’s indictments therefore fail to
demonstrate that the different types of locations where the burglaries occurred
were elements that the jury had to find beyond a reasonable doubt. In my view,
these points lead to only one possible conclusion: Georgia’s burglary statute is
broader than generic burglary, and is indivisible; it cannot be a violent felony
under ACCA. | would reverse and remand for the district court to resentence Mr.
Gundy without an ACCA enhancement.
l. DISCUSSION

The analytical framework on which the majority and | agree compels the
conclusion that the Georgia burglary statute under which Mr. Gundy was convicted
Is indivisible. The statute defines burglary as follows:

A person commits the offense of burglary when, without authority and
with the intent to commit a felony or theft therein, he enters or
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remains within the dwelling house of another or any building, vehicle,

railroad car, watercraft, or other such structure designed for use as

the dwelling of another or enters or remains within any other building,

railroad car, aircraft, or any room or any part thereof. . . .
0.C.G.A. § 16-7-1(a) (2011) (emphasis added).* Below, | demonstrate this
statute’s indivisibility in two parts. First, | review Georgia law, which tells us the
elements of burglary. This is where | would end our inquiry, as we are not free to
contradict Georgia’s courts on matters of state law. See Schad v. Arizona, 501 U.S.
624, 636 (1991).

Second, because the majority reads Georgia law to reach the opposite
conclusion, | assume for the sake of argument that state law is ambiguous on the
elements-versus-means question and, as Mathis instructs, look beyond it to the
record of Mr. Gundy’s convictions for the answer. But the record, too, is
inconclusive. Thus, even assuming Georgia law is ambiguous such that we can
look to Mr. Gundy’s record at all, we would still lack the “certainty” required to
determine that the various types of locations listed in Georgia’s statute are
elements rather than means. Mathis, 136 S. Ct. at 2257 (internal quotation marks

omitted). Without that certainty, a conviction under the statute cannot qualify as a

violent felony under ACCA.

! This version of the statute, which has since been amended, is the relevant one for our
purposes because it was in effect at the time of Mr. Gundy’s burglary convictions. When I refer
to the Georgia burglary statute, | refer to this version.
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A.  Georgia Law Establishes the Georgia Burglary Statute’s Indivisibility.

Georgia’s courts have set forth the elements of burglary, making it clear that
the state’s burglary statute is indivisible. The Georgia Court of Appeals declared
In a precedential decision that it is “readily apparent there are two essential
elements [of the crime of burglary] which must be established by the State: 1) lack
of authority to enter the dwelling or building; 2) intent to commit a felony or
theft.” Lloyd v. State, 308 S.E.2d 25, 25 (Ga. Ct. App. 1983) (emphasis added).
Entering without authority either a “dwelling or building” is part of the same
“essential element[],” a single element encompassing the types of locations that
can be burglarized.? 1d.

So why does the Georgia courts’ grouping of “dwelling” and “building” into
a single element necessarily answer the elements-versus-means question with
respect to vehicles, railroad cars, and watercraft? It does so for two reasons. First,
the statute’s use of the term “dwelling” itself includes locations other than the type
of structures that generic burglary encompasses. In Georgia, a person commits the

crime of burglary when, without authority and with the intent to commit a felony

2 Other Georgia decisions have framed the location element in slightly different terms,
substituting “dwelling place” or “dwelling house” for “dwelling.” See, e.g., Roberts v. State, 710
S.E.2d 878, 881 (Ga. Ct. App. 2011) (upholding validity of jury instructions where court charged
jury on the burglary statute’s “requirement of proof that a defendant entered ‘the building or
dwelling place of another’”); Hart v. State, 517 S.E.2d 790, 792 (Ga. Ct. App. 1999) (upholding,
as “sufficient to inform the jury of the essential elements of the offense” of burglary, jury
instruction that stated, in part, a defendant “enters in a building or dwelling house of another”).
But these slight variations make no difference to the elements-versus-means analysis.
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or theft therein, he enters or remains within . . . any building, vehicle, railroad car,
watercraft, or other such structure designed for use as the dwelling of

another ....” O.C.G.A. 8 16-7-1(a) (emphasis added). By using the restrictive
clause “or other such structure designed for use as the dwelling of another,” the
statute unambiguously defines vehicles, railroad cars, and watercraft as possible
dwellings. Id. So a defendant may be convicted of burglarizing a “dwelling”
whether he has entered unlawfully an apartment, which would be a structure falling
within the purview of generic burglary structure, or a motorhome or a houseboat,
which would not.

Second, in the statute “building” appears twice, both times as part of a
series. Both series include types of locations that generic burglary excludes. As a
matter of syntax and logic, if one item in the series, “building,” is not a separate
element because the Georgia courts tells us it is part of the same element as
“dwelling,” then the others in the series are not separate elements either. For these
reasons, Lloyd’s statement of burglary’s elements, which groups “building” and
“dwelling” together, compels the conclusion that the location types listed in the
Georgia burglary statute are alternate means rather than elements.

An examination of Georgia jury instructions confirms Lloyd’s statement of
burglary’s elements. The language used in jury instructions is significant because

it must always include the crime’s elements, that is, “what the jury must find

34



Case: 14-12113 Date Filed: 11/23/2016  Page: 35 of 73

beyond a reasonable doubt to convict the defendant.” Mathis, 136 S. Ct. at 2248.
Georgia courts consistently have upheld jury instructions listing “building or
dwelling” as part of a single element. See, e.g., Dukes v. State, 592 S.E.2d 473,
477 (Ga. Ct. App. 2003) (upholding against unspecified claim of error jury
instruction that “it’s only necessary to prove burglary in Georgia that . . . the
accused did, without authority, enter a building or dwelling house of another with
the intent to commit the alleged felony”); Hart v. State, 517 S.E.2d 790, 792-93
(Ga. Ct. App. 1999) (deeming “sufficient to inform the jury of the essential
elements of” burglary a jury instruction that included “enters in a building or
dwelling house of another”); see also, e.g., Long v. State, 705 S.E.2d 889, 674-75
(Ga. Ct. App. 2011) (calling “complete and correct” a jury instruction that included
“enters any building or dwelling place of another”). Indeed, Georgia’s pattern jury
instructions for burglary state that a person commits burglary when “without
authority, that person enters . . . any building or dwelling place of another . . . with
the intent” to commit theft or another felony. GAJICRIM 2.62.10 (4th ed. 2016);
id. 2.62.20 (4th ed. 2016).% Georgia jury instructions and the cases approving them
thus confirm Lloyd’s statement of the burglary elements. That is, burglary of a

dwelling and burglary of a building are not separate crimes.

¥ Although dated 2016, these instructions apply to cases “where the offense is alleged to
have occurred before July 1, 2012 because they reference the pre-2012 statute that we interpret
today. See GAJICRIM 2.62.10.
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The majority dismisses Lloyd’s clear statement of law, asserting that the case
“had nothing to do with the locational element” at issue here. Maj. Op. at 26.
True, the types of places that could be burglarized were not at issue in Lloyd. But
accepting the majority’s position requires us to assume that the Georgia Court of
Appeals meant something other than what it said when it described the elements of
the crime. And the numerous cases approving jury instructions with language like
Lloyd’s confirm that it correctly stated burglary’s elements.

Rejecting these clear statements by Georgia courts of the elements of
Georgia burglary, the majority argues that the text and structure of the burglary
statute unambiguously establish its divisibility and that case law confirms this
Interpretation. First, the majority contends that the statute’s disjunctive phrasing
and lack of a single locational term with a separate definition section make it
divisible. But Mathis and persuasive authority counsel otherwise. Second, it
asserts that Georgia’s burglary statute “enumerates a finite list of specific
structures,” as a divisible statute must. The statute’s plain text contradicts this
assertion, however. Third, the majority points to Georgia cases about the
requirements for an indictment as confirming its textual interpretation. In fact,
though, these cases concern notice to the defendant and double jeopardy, not the

elements of the crime. | address each of the majority’s points in turn.
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First, the majority contends that the statute’s use of the disjunctive and lack
of a single locational term with a separate definition section establish its
divisibility. Relying solely on the word “or,” and making creative use of spacing
to amplify its point, the majority determines that the statute “has three subsets of
different locational elements, stated in the alternative and in the disjunctive.” See
Maj. Op. at 20. The majority then contrasts this structure with those of the state
burglary statutes held to be indivisible in Mathis, 136 S. Ct. at 2250 (lowa), United
States v. Lockett, 810 F.3d 1262, 1269-70 (11th Cir. 2016) (South Carolina), and
United States v. Howard, 742 F.3d 1334, 1348 (11th Cir. 2014) (Alabama). See
Maj. Op. at 19-20, 19 n.5. The majority notes that each of these other statutes
included “a single locational element” and then in a separate section or statute
defined that term with a list of alternative means of committing the crime. Id.
Georgia’s burglary statute, however, contains no single locational element with a
separate definitions section, and so the majority posits its list of alternate locations
must be elements rather than means. Maj. Op. at 20.

As the majority acknowledges, Maj. Op. at 9-10, Mathis makes clear that
alternative phrasing is a necessary—but by no means sufficient—condition to read
a statute as setting out alternative elements. See 136 S. Ct. at 2256 (“The first task
for a sentencing court faced with an alternatively phrased statute is thus to

determine whether its listed items are elements or means.”). Mathis then lists two
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attributes of an alternatively phrased statute that would confirm its divisibility.
First, “[i]f statutory alternatives carry different punishments, then under Apprendi*
they must be elements.” 1d. Second, “a statute may itself identify which things
must be charged (and so are elements) and which need not be (and so are means).”
Id. Neither is present in this case, however. Absent these attributes, or something
equally compelling, alternate phrasing is neutral with respect to the elements-
versus-means inquiry.

Although state statutes with a single locational element defined separately
have been held to be indivisible in Mathis, Lockett, and Howard, there is no truth
to the converse, that the lack of a single locational element with a separate
definition section means a disjunctively phrased statute is divisible. Indeed, one of
our sister circuits recently held a statute with disjunctive language and without a
separate definition section to be indivisible. See United States v. Barcenas-Yanez,
826 F.3d 752 (4th Cir. 2016) (holding Texas aggravated assault statute was
indivisible as to intent element where assault required “intentionally, knowingly, or
recklessly caus[ing] bodily injury to another”). Quite simply, the fact that the
Georgia statute has a different structure proves nothing.

Second, the majority asserts as supporting its textual interpretation that the

burglary statute sets out a “finite list of specific structures.” Maj. Op. at 20. This

*Apprendi v. New Jersey, 530 U.S. 466, (2000).
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finite list—along with the disjunctive phrasing and lack of a single locational term
with a separate definition section discussed above—Ileads the majority to the
conclusion that Georgia’s burglary statute sets out “multiple locational elements
effectively creating several different crimes.” Maj. Op. at 20.

The wording of Georgia’s burglary statute, however, contradicts the
majority’s assertion. The statute includes among its list of locations that can be
burglarized “other such structure[s] designed for use as the dwelling of another.”
0.C.G.A. 816-7-1(a) (2011). The phrase “other such structure[s]”” cannot be part
of a finite list because it is necessarily expansive: Any type of structure that is
designed for use as a dwelling would qualify. For example, a travel trailer,”
although absent from the list, undoubtedly qualifies as “such [a] structure designed
for use as the dwelling of another” that is capable of being burglarized in Georgia.
While Georgia’s statute does not use the word “includes,” see Maj. Op. at 18-19
(noting that the Georgia statute does not use the term “includes,” unlike the
Alabama statute held indivisible in Howard), the phrase “other such” serves
essentially the same function. The statute lays out no finite list of structures; thus

it cannot “effectively creat[e] several different crimes.” Maj. Op. at 20.

> «A travel trailer is a non-motorized RV designed to be towed by a pickup truck, SUV
or, for smaller units, even a car.” “What is a travel trailer,” RVNetLinx, http://rvnetlinx.com/
wprvtypes.php?cat=tt [https://perma.cc/KR2P-YRHA4] (last visited Nov. 18, 2016); see also
United States v. Guerrero-Navarro, 737 F.3d 976, 979 (5th Cir. 2013) (*Consider, for example .
.. travel trailers. These are not buildings, but they may nevertheless be dwellings in the ordinary
sense. So although a certain venue may not qualify as a Taylor-approved building or structure, it
may still . . . constitute a dwelling.” (citations omitted)).
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Third, the majority argues that Georgia case law concerning the adequacy of
indictments confirms its interpretation. It contends that because Georgia
prosecutors must specify the location of a burglary in the indictment, the different
locations must be elements. This argument confuses location (e.g., “the Financial
Aid Office and Alumni Office, located at Fort Valley State College, Fort Valley,
Peach County, Georgia”), Morris v. State, 303 S.E.2d 492, 494 (Ga. Ct. App.
1983), with type of location (e.g., a “building”). Id. Itis true that an indictment
charging burglary must identify the specific location and ownership of the
allegedly burglarized place. See id. But Georgia law imposes no requirement that
an indictment include the type of location burglarized. Oftentimes, as in the case
of the Financial Aid Office building in Morris, an indictment will identify both.
But it need not do s0.° For example, the Georgia Court of Appeals approved of
“Social Circle Drug Store, the property of Billy Snipes, located in the City of
Social Circle, Walton County, Georgia” as a sufficient description of a burglarized
location in an indictment. Mobley v. State, 296 S.E.2d 617, 618 (Ga. Ct. App.

1982). This indictment specified the location of the burglary, but not the type of

® The majority cites two cases, Chester v. State, 140 S.E.2d 52 (Ga. Ct. App. 1964), and
Kidd v. State, 146 S.E. 35 (Ga. Ct. App. 1928), that predate the 1968 enactment of the burglary
statute at issue in this case. The previous statute contained entirely different elements—as the
majority’s quotation of Chester, which includes “breaking and entering” among these elements,
demonstrates—so cases interpreting it are irrelevant to our analysis. Maj. Op. at 21 (quoting
Chester, 140 S.E.2d at 53).
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location that was burglarized. Was Billy Snipes’s drug store in a building?’
Almost certainly. But the indictment itself neglects to say so and was nevertheless
upheld—meaning that the type of location the defendant allegedly entered need not
be specified in the indictment.

More fundamentally, the majority misapprehends the purpose of requiring
the burglary’s location to be included in indictments. The majority speculates that
the multiple types of locations listed in the Georgia burglary statute must be “why
under Georgia law a prosecutor must select, identify, and charge the specific place
or location that was burgled.” Maj. Op. at 21. This speculation lacks support.
Rather, as a case the majority cites makes clear, an indictment must include the
location burglarized in order “to give the defendant ample opportunity to prepare a
defense.” Morris, 303 S.E.2d at 494. The many indictment cases on which the
majority relies never considered whether the types of locations listed in Georgia’s
burglary statute are alternative elements or means of committing the crime because

these cases were concerned only with the need to “inform the accused as to the

’ The majority critiques my reliance on Mobley because it is “confident that the term
‘drug store’ sensibly means a building, not a vehicle, railroad car, or watercraft.” Maj. Op. at 23
n.7. Perhaps. But what if an indictment stated that the defendant burglarized “the Orient
Express Restaurant, 2921 Paces Ferry Rd SE, Cobb County, Georgia”? Certainly this would
provide a location sufficient to satisfy Morris. See 303 S.E.2d at 494. And we might feel
confident that the term “restaurant” sensibly means a building. Further research would reveal,
however, that the Orient Express Restaurant is housed in a railroad car. See Marisa Roman, This
Train in Georgia is Actually a Restaurant and You Need to Visit, OnlyInYourState (Aug. 27,
2016), http://www.onlyinyourstate.com/georgia/restaurant-train-in-ga/ [https://perma.cc/4UJT-
UMHP].
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charges against him so that he may present his defense and not . . . be taken by
surprise” and to “protect the accused against another prosecution for the same
offense.” Smarr v. State, 732 S.E.2d 110, 115 (Ga. Ct. App. 2012).

One of these cases deserves particular attention. The majority argues that
DeFrancis v. Manning, 271 S.E.2d 209 (Ga. 1980), demonstrates “[t]hat the
prosecutor must select and identify the relevant statutory locational element” when
charging Georgia burglary. Maj. Op. at 22. | take it that by this the majority
means that the prosecutor must specify whether the store, restaurant, or dwelling
burglarized was in a building or a railroad car. But DeFrancis demonstrates no
such thing. In DeFrancis, the Georgia Supreme Court upheld a lower court’s
decision overturning a defendant’s conviction for burglarizing a truck. 271 S.E.2d
at 210. The appellate court held the conviction was invalid because Georgia law
only criminalized entering without authority “any . . . vehicle . . . designed for use
as the dwelling of another,” id. (quoting O.C.G.A. § 26-1601 (1968)), and “no
proof was offered at trial that the truck was ‘designed for the use as the dwelling of
another.”” Id. For the same reason, the DeFrancis court held that the indictment
was flawed because it failed to allege that the truck was designed as a dwelling.
See id. This omission was not error because—as the majority incorrectly
surmises—Georgia burglary indictments must always include a single type of

location. The question in DeFrancis was not whether the burglary occurred in a
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truck versus a building, but rather whether the truck met the statute’s requirement
that it be designed for use as a dwelling. Thus, the indictment in DeFrancis was
flawed because it did not allege a crime at all.® In other words, DeFrancis did not
bar a burglary indictment from listing “building, dwelling, truck, or railroad car
designed for use as a dwelling.” It merely said that an indictment must specify a
location that the statute makes it a crime to enter.

The majority’s many indictment cases are unhelpful because they offer no
answer to the determinative question: at trial, what must a Georgia jury find
beyond a reasonable doubt to convict the defendant of burglary? See Mathis, 136
S. Ct. at 2248. Lloyd and the many cases approving jury instructions similarly
listing burglary’s elements, by contrast, answer that very question: the jury must
find that the defendant entered a building or dwelling, but not whether it was a
building or a dwelling or what type of dwelling. The Georgia burglary statute thus
Is indivisible as between buildings and all types of dwellings, including vehicles,
boats, and railroad cars.

B.  The Record of Mr. Gundy’s Convictions Fails to Prove Georgia
Burglary Is Divisible.

We need not (indeed, may not) look past clear Georgia law, which should

end our inquiry. But given our disagreement about the import of the cases it cites

® Burglary did not cover non-dwelling automobiles, and the crime of illegally entering an
automobile was not enacted until two years after Mr. DeFrancis’s conviction. See O.C.G.A. 8§
16-8-18; see also Ga. L. 1976, p. 186, 8 1.
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and the cases | cite above, the majority and | can agree that perhaps Georgia law is
at least ambiguous on the elements-versus-means question. The Supreme Court
advised us in Mathis that “if state law fails to provide clear answers [about a
statute’s divisibility], federal judges have another place to look: the record of a

prior conviction itself.”® 136 S. Ct. at 2256. Unfortunately, though, the language

® While I undertake this analysis for the sake of argument, | am skeptical that the
language in one person’s indictment alone could ever establish that a statute is divisible. Mathis
dictates that courts “may look only to the elements of the offense, not to the facts of the
defendant’s conduct.” 136 S. Ct. at 2251 (internal quotation marks and alterations omitted). If
we were to conclude that Georgia’s burglary statute is divisible solely on the language in Mr.
Gundy’s indictments, | fear we would be violating this foundational precept.

Didn’t Mathis expressly authorize inquiry into the language of a defendant’s indictments?
Yes and no. Yes, Mathis allowed recourse to record documents like indictments, but not, in my
view, in a way that would allow a defendant’s indictments alone to prove conclusively that a
statute is divisible. To be sure, Mathis provided relatively little guidance to courts taking the
“peek” it authorized into record documents. Id. at 2256. The opinion included three examples of
situations where such documents could help answer the divisibility question. The first two
examples described circumstances demonstrating conclusively that a statute is indivisible. In
contrast, the third example outlined a scenario indicating that a statute could be divisible: “[A]n
indictment and jury instructions could indicate, by referencing one alternative term to the
exclusion of all others, that the statute contains a list of elements, each one of which goes toward
a separate crime.” Id. at 2257.

This third example is quite different from the first two—both of which employed
deductive methods to determine that a statute was indivisible—because it relies on reasoning by
induction. Just because the indictment in one case lists a particular statutory term to the
exclusion of others does not necessarily mean that term is an element. If any jury in the state
validly could convict a defendant without deciding among multiple statutory terms, then those
terms are means, not elements. By the same token, a prosecutor’s decision to include only one of
those terms in a given indictment does not necessarily mean that term is an element. Indeed,
Mathis instructed us on the relative strength of the conclusions to be drawn from its three
examples. Where the first two examples provided “as clear an indication as any” that a statute
was indivisible, the third example “could indicate” that a statute is divisible. 1d. (emphasis
added).

What’s more, the meager record we have in this case would render this third example

even more equivocal if we found it applied here. Mathis’s third example concerns “an
indictment and jury instructions.” 1d. (emphasis added). The inclusion of jury instructions is
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in Mr. Gundy’s indictments—the only record documents we have available—is
itself too ambiguous to “satisfy Taylor’s demand for certainty when determining
whether a defendant was convicted of a generic offense.” 1d. at 2257 (internal
quotation marks omitted).

Mr. Gundy’s burglary indictments charge him with burglarizing either a
“dwelling house” or a “business house.” The two indictments charging Mr. Gundy
with burglarizing a “dwelling house” cohere with the majority’s hypothesis that
“dwelling house” is one of several alternative locational elements in the statute,
meaning that the statute is divisible among the types of locations that can be
burglarized. The term “dwelling house” does, after all, appear in the list of
alternative locations in the statute. See O.C.G.A. § 16-7-1(a) (2011).

But the other indictments charging Mr. Gundy with burglarizing a “business
house” seem to contradict the majority’s hypothesis. Nowhere does § 16-7-1

reference a “business house.” See id. We can probably safely assume that these

significant because they must always include the crime’s elements, that is, “what the jury must
find beyond a reasonable doubt to convict the defendant.” 1d. at 2248. Here, because Mr. Gundy
pled guilty to each of his prior burglary offenses, “the closest analogs to jury instructions would
be . . . the statement of factual basis for the charge, shown by a transcript of plea colloguy or by
written plea agreement presented to the court, or by a record of comparable findings of fact
adopted by the defendant upon entering the plea.” United States v. Shepard, 544 U.S. 13, 20
(2005). Unfortunately, though, the only records we have of Mr. Gundy’s guilty pleas are his
signatures on the various indictments charging him. The record before us includes neither jury
instructions nor plea colloquies. Mathis in no way suggests that indictments alone could be
enough to indicate with sufficient “certainty” to satisfy Taylor that the statute is divisible.
Mathis, 136 S. Ct. at 2257 (internal quotation marks omitted). In my view, one person’s
indictments, standing alone, are simply too inconclusive to prove a statute divisible.
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business houses were buildings, but because “business house” appears nowhere in
the text of the statute, that the burglary occurs in a business house cannot be an
element of the crime.®® And if some of Mr. Gundy’s indictments did not charge
the location of the burglary as an element, why should we assume that the others—
referencing “dwelling house[s]”—did? We cannot make this unfounded
assumption. Thus, even taking Mathis’s “peek at the record,” Mr. Gundy’s
indictments point in opposite directions and therefore fail to answer the question
whether the types of locations listed in Georgia’s burglary statute are elements or
means.

Mathis instructs courts what to do when state law and the records of a
conviction are inconclusive regarding a statute’s divisibility. When these sources
do not “speak plainly,” courts “will not be able to satisfy Taylor’s demand for
certainty when determining whether a defendant was convicted of a generic
offense.” Mathis, 136 S. Ct. at 2257 (internal quotation marks omitted); see also
Maj. Op. at 14 (recognizing this limitation). In my view, state law does speak

plainly in this case, and as a result, | would hold Georgia’s burglary statute to be

19 Georgia law confirms the general proposition that the elements of a crime are derived
from the text of the statute creating that crime. The state’s criminal code provides that “[n]o
conduct constitutes a crime unless it is described as a crime in [the code] or in another statute of
this state.” O.C.G.A. 8 16-1-4. The code further provides that one of its “general purposes” is
“[t]o define that which constitutes each crime. . ..” Id. § 16-1-2(3). Taken together, these
portions of the code mean that all Georgia crimes are statutory and that the criminal code itself
defines each crime. Because the term “business house” does not appear in the text of Georgia’s
burglary statute, it cannot be part of that crime’s definition, so it cannot be an element. See id.
§ 16-7-1(a).
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indivisible. But even rejecting clear Georgia case law, the majority acknowledges
that perhaps Georgia law is at least ambiguous. See Maj. Op. at 27. It then argues
that the terms “dwelling house” and “business house” in Mr. Gundy’s indictments
satisfy Taylor’s demand for certainty that his convictions were for generic
burglary. Maj. Op. at 27. This conclusion misconceives the appropriate inquiry
under Mathis at this stage of the analysis: whether the indictments demonstrate
that Georgia’s burglary statute lists elements not means. 136 S. Ct. at 2256-57.
The majority should acknowledge that the two terms found in Mr. Gundy’s
indictments—one of which cannot be found in the text of the statute and therefore
cannot be an element—provide insufficient clarity to conclude that Georgia’s
burglary statute is divisible.
II.  CONCLUSION

Today, contrary to state case law by which we are bound, the majority
declares Georgia’s burglary statute divisible and therefore capable of qualifying as
a violent felony under ACCA. Not only is the decision the majority makes today
wrong in Mr. Gundy’s case, but it likely will also substantially increase the prison
terms of scores of future defendants. In recent years, around 700 defendants each

year have been convicted in this Circuit of being a felon in possession of a
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firearm.*! Such a conviction ordinarily carries “a 10-year maximum penalty.” See
id. at 2248. But ACCA imposes a 15-year mandatory minimum sentence where a
defendant has been convicted of three violent felonies, including generic burglary.
See id. In the 32 years that the version of Georgia’s burglary statute we interpret
today was in effect, tens of thousands of defendants were imprisoned for
committing burglary in Georgia.'? In fact, burglary is the most common crime for
which people are imprisoned in Georgia.** These numbers, when considered
together, mean that thousands of defendants stand to have their sentences increased
by at least five years each based on the majority’s decision today. This ruling,
which I believe is contrary to Georgia law, will have a monumental impact and, in
my view, result in the unlawful incarceration of scores of inmates. | would hold
Georgia’s burglary statute indivisible, vacate Mr. Gundy’s sentence, and remand

for resentencing without an ACCA enhancement. | respectfully dissent.

1 From 2011 through 2015, 3,398 defendants in the Eleventh Circuit were convicted of
being a felon in possession of a firearm. See U.S. Sentencing Comm’n, Number of Offenders
Convicted of Felon in Possession, 11th Circuit, Fiscal Years 1996 through 2015 (generated Oct.
24, 2016) (on file with the Clerk).

12 From 2005 through 2011, 17,077 defendants were imprisoned for burglary, an average
of over 2,400 a year. See Ga. Dept’t of Corrections, Inmate Statistical Profile, Inmates Admitted
During CYs 2005-2011, available at http://www.dcor.state.ga.us/Research/Annual_CY _profile_
inmate_admissions [https://perma.cc/6L8R-UPH4].

13 Burglary was the most common crime for which people were imprisoned every year
between 2005 and 2011 except 2006 and 2007. See id.
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IN THE SUPERIOR COURT OF WASHINGTON COUNTY
STATE OF GEORGIA

STATE OF GEORGIA v
* Accusation No. 12
* Dacember Texrm, 2000
vS. *
*
*
NATHAN EDWARD GUNDY * Burglary
ACCUSATION

On behalfi of the people of the State of Georgia, the
undersigned District Attcrnsy or duly sppeinted Assistant District
Attornev for the Midéle Judicial Circuit of CGsorgia, as prosscuting
attorney for the county and stace aforesaid, 3does hereby charge and
accuse NATHAN EDWARD GUNDY with the offenss2 of BURGLARY (0.C.G.A.
§ 16-7-1); for that- the said accused or July 12, 2000, in the
county aforesaid, did then and there unlawfully, without authority,
and with the intent to commit a theft therein, enter the business
house of another, to wit: David Bernice Hartley d&/bj/a E-Z Coin
Laundry, located at EZast McCarty Street, Saadersville, Georgia,
contrary to the laws of the state of G=2orgiz, the good order,
peace, and dignity thereci.

" 5
This //LJ:_ day of /ﬁyf’ﬁ’(/' , 2047

S s

Assistant District Attorney

Office of the District Attcrney
Post Qifice Drawer J
Swainsboro, CGeorgia 20401

(478) 237-7846

USa0-000174
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CONSENT TO FILING OF ACCUSATION,
WAIVER OF GRAND JURY INDICTMENT,
WAIVER OF JURY TRIAL, PLEA OF GUILTY

The accused having been bound over to the superior cecurit of
said county or being confined in jail perding commitment trial or
being irn Jjail, having waivad commitment crial, does hereby
expressly waive indictment by grand jury in accordance with the
appropriats provisions of law; and

The aforenamed accused expressly consents to the filing of the
foregoing accusation by the District Attoraey; and

The aforenamed accused expressly consents that the judge of
said superior court may opsn the court at this time without the
presence of sither grand jury or traverse jury to receive and act
upon the plea of the aforenamad accussd; and

Thz aforenamed accused s=sxpressly waivss trial by jurv and
consents ro trial by the judge alone withcut the intervention of a
jurv upon the foregoing accusatcion by the District Attorney; and

The aforenamed accused acknowledges that, before any action
herein indicated, the accused has begen fully advised as to all of
his rights in connection with all of the natisrs hsre concerned,
and all of the action herein taken by him hzs been taken by him
with full knowledge of all such legal rights; 2ad

=
-
a

The aforenamed z2ccused acknowledges that, prior to any of the
actions taken by the accusad in this matter, zh= accussd has been
fully advised as to his rights to the services oi an attornsy at
law in all stages of the proceeding agzinst the accused; and
accused has been advised that in the event he is unable to employ
an attornsy the court will zppoint an attorney o represent the
accused; and thes accused acknowledges that ths court in this
instance expraessly cffered to appoint an attorney to adviss and
reprasent the accused. !

Ucon the foregoing sccusation, including =2ach and every charge
and count therein contained, the aforenamasd accusad waives formal
arraignment, waives copy and list c¢f witness=2s, and pleads guilcy.
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ACCUSATION NO. _QOGLr1a¥
WASHINGTON SUPERIOR COURT, DECEMBER TERM, 2000

STATE OF GEORGIA

2

Py.

ve. Charge: Burglary

_—(?—\:’-l

NATHAN EDWARD GUNDY

ACCUSATION
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. L

Filed in office, this Y  gay of Hauzhs
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IN THE SUPERIOR COURT OF WASHINGTON COUNTY
STATE OF GEORGIA

STATE OF GEORGIA *
* Accusation No. C0ceiag
5 December Term, 2000

V8. *

W
*

NATHAN EDWARD GUHNDY * Burglary

ACCUSATION

On behalf of cthe people of the Stace of Georgia, the
undersigned District Attornsy or duly appointzcé issistant District
Attorney for the Middle Judicial Circuit of Georgia, as prosacuting
attorney for the county and state aforssaid, does hereby charge and
accuse NATHAN EDWARD GUNDY with the offense of BURGLARY (0.C.G.A.
§ 16-7-1); for that the said accused on August 23, 2000, in the
county aforesaid, did then and there unlawfully, without authority,
and with the intent to comnit a theft ther=in, enter the business
house of another, te wit: David Bernice Eartley d/b/a E-Z Coin
Laundry, located at Zast McCarty Street, Sandersvills, Georgia,
contrary to the laws of tlh2 state of Georgiz, the good order,
peace, and dignity ghereof.

This = day of /7/ f'fo/ , 2047 .
d /
S

b R o ‘
Assistant District Atbornay

Oifice of the District Attorney
Post Office Drawer J
Swainsboro, Georgia 30401

(478) 237-7846
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= E-

CONSENT TO FILING OF ACCUSATION,
WAIVER OF GRAND JURY INDICTMENT,
WAIVER OF JURY TRIAL, PLEA OF GUILTY

The accusad having basn bound cver tc ths suver‘o* court of
said county or bzing c¢onfinsd in jail pernding commitmant trial or
being in jail, having waivad commitment trial, does hereby
expressly waive indictment by grand jury in sccordance with the
appropriate provisions of law; and

The aforenamszd accussad exprassly consents to the filing of the
foregoing accusation by the District Attern=sy; and

The aforenamed accussd expressly coassnts that the judge of
said superior court may op=n ths court at this tims without the
presence of =2ither grand jury or traversa jury to receive and act
upen the plea of the afcrenamsd accused; and

The arforenamed accused expressly waives trizl by jury and
consents to trial by the judge alone without thke intervention of a
jury upon the foregoing accusation by the District Attorney; and

The aforenamed accused acknowledges that, before any actien
herein indicated, the accused has been fully advised as to all of
his rights in ccnnaction with all of the mztters hers concernsd,
and all of the action herein taken by him has bsen taken by him
with full knowledge of all such legal ricghts; and

The aforenamad accused acmowl=dges that, prior to any of ths
actions taken by the accussd in this matcter, the accussd has besen
fully advised as to his rights to the servicas of an attorney at
law in all stages of th2 preoceeding against thes accussd; and
accusad has been advised that in the event he is unable to employ
an attormey the cour: will appoint an attoraey to represent ths
accused; and the accussd acknowledges that the court in this

instance expressly oiffered to appoint an actcrney te advise and

represant the accus=d,

Upon the foregoing accusacien, including =ach and evary charge
and count therein contained, the aforenaxzsd accusad waives formzl
arraignment, waives copy and list of wiznzsses, and pleads guilty.
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IN THE SUPERIOR

STATE OF GEORGIA
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/Z/&Mf-i— Elfwﬁu/ ﬂvwd{;

OFFENSZ(S)

CRIMINAL ACTION MNO. OOCR /A3

/ "’.*/*':r

Dt il TERM, A4

p7# PY34riry

&/ oLER:

O NEGOTIATZED
GUILTY ON cCoumT(s)
Q NOLO CCHTENDERE O
COUNT (8)

1d W3

CoOUNTI3)

(W)

NOT GTILTY ON

0 TO LESSER IRCLUDED
OFFEZNSE(S)

OH COUNT (5)

—

0 OTEER DISPOSITICN

3 NOLLE PROSEQUI SRDER O
COUNT(S}
O DIAD DOCKET GRDZE CN

COUNT(S)

E r il d
offe is = ne d
defandant is hereby ssntancasd  to ceafinsmsat for a perio of
_-1£|'|,(1. Cr) _ngcl;r'( f)ﬂ&[ﬁﬂt-‘\-r ;_...J/!{ f(r[{n.tt
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ACCUSATION NO. OOQcrs2ia9

WASHINGTON SUPERIOR COURT, DECEMEBER TERM,

STATE OF GEORGIA

vE.

Charge: Burglary

NATHAN EDWARD GUNDY

ACCUSATION

o B
Filed in office, this /™~  day of Doae

2000

1R gy 348

MHM. & FINAL RCCORD

, 200/ .

Q'm, N, émw

cr#zy¥, SUPERIOR COURT

The defendant, NATHAN EDWARD GUNDY,

arraigned, waives copy K of accusation, and pleads
This _J/J , 2004 .

day of _/trcl

plotteny Gl
DEFENDANT

?//f—'&, WA,

DEFENDANT'S ATTORBNEY

e A

DISTRICT ATTORNEY

WITNESSES FOR THE STATE:

Brad Kenmnedy, SFD
Michael Joel T}
2il1l Murphv

Xirby Eall

PR 1 o H e R = st Yl .‘,q . - 4
it FLLT. 2 SRk § ;%F%?
b P2 ¢ a7 A RRET S
ﬁs D RN 4 g SR el b
CEATIET i et e B by 1 ! =
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waives being formally
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IN THE SUPERIOR COURT OF WASHINGTON COUNTY
STATE OF GEORGIA

STATE OF GEORGIA *
* Accusation No. OACRIZS
ok December Term, 2000

YVE. i

=
E 3

NATHAN EDWARD GUNDY * Burglary

ACCUSATION

Cn behalf oI the people of the Stzte oI Georgia, the
undersigned District Attorney or duly appointad Assistant District
Rttorney for thes Middle Judicial Circuit of Ceorgiz, as prosecuting
attorney for thes county and state aforesaid, cdoes hereby charge and
accuse NATHAN EDWARD GUNDY with the offense of BURGLARY (0.C.G.A.
§ 16-7-1); for that the said accused on November 10, 2000, in the
county aforesaid, did then aznd there unlawfully, without authority,
eand with the intent to commit a theft therein, entar the businsss
houses of another, to wit: 3ill Murphy d/b/a Murphy & Palmer Feed &
Seed Company, locat=d at 232 North Smith Strest, Sandersville,
Georgia, contrary to tha lazws of the stace of Georgia, the good
order, peace, and dignity chersof.

This /= day of /f%‘ro{ , 200/

oy
S s

: H % 3 - . - -
Assistant District Aitorney

Office of the District Attornay
Post Cifice Drawer J
Swainskboro, Georgiz 30402
(478) 237-7846

uSAD-000152
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CONSENT TO FILING OF ACCUSATION,
WAIVER OF GRAND JURY INDICTMENT,
WAIVER OF JURY TRIAL, PLEA OF GUILTY

The accused having been bound over ¢ the superior couri of
s2id county or being confined in jail pending comnitment trial or
being in Jjail, having waived ccmmitment trial, coss hareby
expressly waive indictmént by grand jury in acccrdance with the
approrriate provisicas oI law; and

The aforenamed zccusad expressly conssnts to the filing of the
foregoing accusation by tha District Attorney:; and

The aforenamed accused expressly consants that the judges of
said superior court may open ths court at this time without the
presence of either grand jury or traverse jurxy to receive and act
upcn the plea of the aforernamsd accused; and

The aforesnamed accused expressly waives trial by jury and
consents to trial by the judge alonzs without thes iatervantion of a
jury upon the foregoing accusation by the District Attorney; and

The aforsnamed accused acknowledges that, befors any action
herein indicated, ths accusad kas been fully zdvised as to 21l of
his rights in connection witch all of the matters here concernad,
and all of the actiocn herein taken by him has been taken by him
with full knowledge cf 21l such legal rights; znd

The aforenamed accusad acknowledgaes that, prior to any of the
zctions taken by thes accused in this matter, the accused has besen
fully advised as to his rights to the services of an attorney at
law in all stages of the proceeding against the accused; and
accused has bzen zdvisad that in the svent h=z is unable to employ
an attormey the court will appoint an attorn2y to represent the
accused; and tha accused acknowlsdges trat ths ccourt in this
instance expressly cifer=d to appoint an attornmey to advise and
represent the accugsd,

Upen the foregoing accusaticn, i d avery chargs
znd count thersin ccntained, ths aforaznamszd zccused waives formal
arraignment, weilves soov and list of witnesszs, and pleads guilty.

Vi /7‘ /o)r‘r:x‘\ a/

This day of ; 28

J;Z‘J:m dd‘f 1 : ,7’,

s
i 0
b

1

o}
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|

n
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m
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]
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IN THE SUPERIOR COURT OF AT A gl COUNTY, GEORGIZ

STATE OF GEORGIA CRIMINAL ACTION NO. _ o CR iag
- P 7 e ——
OFFENZZ (S) Bleel by
'EJ'S . ta

MoHoe Edusd Ford, , T 2

O7H Y7267 DEFESHDANT T

o orEn: O YEEDICT CTHEIE DISPOSITION
O SURY / O NOM-JURY
O’ NEGOTIATED T GUILTY ON O NOLLI 2R0SIQUI ORSER OY
FGUILTY ON COUNT(S) COUNT(S) _ — COMIT ()
0 KCLO CONTENDIRE CN~ 0 KGT GUILTY oN 0 DEAD DOCKET ORDER ON
CCUNT(S) COUnT(5} COMNT(S)
O 70 LESSER INCLUDZD O GUILTY OF INCLUDZD C
OFFENSZ(S) CPFENEZ(5) OF

Of COUNT(S)

Tevnts JZNTZNCE HAZvizw ZNZL

WHEREAS, the above-named cézfendant has bsean fcound guilty of tha abova-stated

cifense(s), it is nareby OIDEZIRED 2ND BADJUDGED by tha Court that the said

defgndant is  hereby sentenced, to coniins na.;}: for period oI
=iy CJ’"] }fﬁf‘ff Lo l‘-,b-r’fc"‘r (-IH ﬁn:. 4» LE»-/E.»C:

Cr‘e.;/’r'f T%r e < e vl

e State Penal Systzm cr such othar inscitucicn as th2 Commissionar of
tate Departmant of Corxrsactions or tha Court msy dirsct, to bes computed
ovided by law.

< I o o
o gt = |
m

H 0T

THS DEFENDANT WAS REPRESINTED 3Y THET, HCNCRAIL »
ATTOZNZY AT LaW, OF 7“’;-./ COUNTY, GIC=3Ia, =Y (=pis==anT) (APP0INTHMENT) .

diyi &% ol , 18201/

Filaed In Offica This Sl p 2LS
/< pay of Tdacc o 20 e ATl N o [ a A e
Judds, Suraricor Court of 3a’d {cunty
N L r’ Lot Middls Gudinis) Circuiz of Secrais
Clarx guperior Ceour: 4

USAD-000124
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ACCUSATION NO. OOcr 131
WASHINGTON SUPERTIOR COURT, DECEMBER TERM, 2000

STATE OF GEORGIA

vs. Charges: Burglary (Two Counts)

NATHAN EDWARD GUNDY

ACCUSATION

Filed in office, this J*  day of Harcds

Q’@i- H. &'M-.:fd

CLER®, SUPERIOR COURT

200/ .

The defendant, NATHAN EDWARD GUNDY, wWaiv ing formally
arraigned, waives copy of zccusation, and pleads QU7 /7y
This /2  day of 2 cho . 20 24, * .

AT .
Alotbos Cundley

DEFENDANT'S ATTHRNEY

/f/%/o'://‘//

DISTRICT ATTORNEY

m
n
o
{1]

WITNESSES FOR THE STATE:

sra
Mar
= xf;‘{r_‘é%-
-~ d'QJ‘\)PE fo‘?
2ER ".}f- o
cu - ’.‘. \L-_ o
JERE D ;I'}IZ(‘:;_- en z (P
D=2c - A A
HEs e s n_-‘-%j By aops & ¥ a' 3
] ! f I FE; 3 18] .E{ iz g }
s NARE ) 40 SRR p
J & . L _ 1
- = .z .";?:rf
it LT LT §r;»:”-;; T S
7 Ao fien il ojrpeos :{,’»,',, . e -:,rf
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3506

]
NiIM, & FHSAL NECORD _Z.S-. Pg.



Case: 1@113 Date Filed: 11/23/2016 @e: 63 of 73
r_‘_' . ——

IN THE SUPERIOR COURT OF WASHINGTON COUNTY
STATE OF GEORGIA

STATE OF GEORGIA e
* Accusation No. O0CL i3]
* December Term, 2000
va. *
*=
*
NATHAN EDWARD GUNDY = Burglary (Two Counts)
ACCUSATION

Count 1: On behalf cf the people oi the 3tate of Georgia, the
undersigned District Attorney or duly appointed Zssistant District
Attorney for the Middlz Judicizl Circuit of Georgia, as prosecuting
attorney for the county and state aforesaid, does hersby charge and
accuse NMATHAN EDWARD GUNDY with the ofifsnse of BURGLARY (0.C.G.2A.
§ 16-7-1); for that the said accused on December 12, 2000, in the
county aforesaid, did then and there unlawfully, without authority,
and with the intent to commit a thaft ther=in, enter the business
house of another, to wit: David Bernice Harcley d/bja E-2Z Coin
Laundry, located at East MzCarty Strast, Saadersvills, Georgia,
contrary to the laws of tke state of Georgia, the cood order,
peace, and dignity thereof.

Count 2: Ths undersigned, as prosecuting attorney Zor ths
county and state aforeszaid, does rfurther charge and accuse
NATHAN EDWARD GUMDY with chs cffensa of BURGLARY (0.C.G.A. § 18-7-
1); for that tha said accused on December 14, 2000, in the county
aforesaid, did then and there unlawfully, without authority, and
with the intent te commit a theft therein, enter thes business house
of another, to wit: David Esrnics Hartley d/b/a E-Z Coin Laundry,
- located at East McCarty Stre=st, Sendersvillz, Zeacrgia, contrary to
the laws of the state of Georgia, itne goocd order, pezce, and
dignity therect.

This i day of /’.//P‘H:-‘ , 20 07

OEFice 8f the Discteize At-fvmay
Post OfSice Drawer J

oy, = - - = - = ) -
SWainsdaro, IegEsia o=

(178 237-734f
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CONSENT TO FILING OF ACCUSATION,
WAIVER OF GRAND JURY INDICTMENT,
WAIVER OF JURY TRIAL, PLEA OF GUILTY

=227

=%a.

The accused having b bound over co
said county or bsing confined in jail perdin
being in 3jail, hsving waived commitmsnt
expressly waive indictmsnt by grand jury
appropriate provisions cf law; and

trizl, doss hereby

n zccocrdance with the

The aforenamed accused expressly consants to ths £iling o the

foregoing accusation by the District Attorney; and

The aforenamsd accusad expressly consants that the judge of
said superior court may cpen the ceocurt &t this time without the
presence of either grand jury or traverss jury to receive and act
upon the plez of the sforenamed accused; and

The aforenamed accused sxpressly wsaives trial by jury and
consents to trizl by the judgs alones without the iatervsntion of a
jury upon the foregoing accusation by the Districr Attorney; and

The aforenamed accused acknowlsdges that, bzfore any action
herein indicated, the zccusesd has besen fully advised as to all of
his rights in connection with all oI the matters ners concernad,
and all of the action herein taken by him has besn taken by him
with full kncwledge of all such legal rights; and

The a2forsnamed accused acknrowledges that, prior to any of the
actions taken by the accused in this matter, the accusad has besn
fully advised as to his rights to the services of an attornasy at
law in all stages ©0f the proceasding against the zccused; =znd
accused nas been advised that in the event he is unable to employ
an atterney the court will zppoint an attorney to represent the
accused; and the accused acknowladges thac the court in this
instance expressly oifersd to appoint an attorney to advise and
rapresent the accused.

Upon tha fnregoing accusation, including each and every charge
and count therein contained, the aforesnamed accused waives formal
arraignmment, waives copy and iist of witnesses, and plezads guilty.

Thig ﬁif’ day of /ﬁbvck, ; 20 e/ ‘

dm S --ft'?:ﬁ__/
Atccused f7
' '-/‘;’
W, Y
o2 L & o
yvu4,_>/np_é»
Litorney for Locussd
,-_f' o / ‘-/' rT;l
e ,‘r'. P
s P2
I{/ 'f ] '*/ 5/"’
Distriss a=zirsey
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IN THE SUPERIOR COURT OF L ped .'»5,/# COUNTY, GEORGIA

STATE OF GEORGIA CRIMIKAL ACTICH MNO. O0Ccri3z)

V8.

N

(v 2 D lUref2rg
L 7

/'/@M#- E(/wrm/ /w»/ ; /&cew/n TERM, 29¥

OTH (724175~ DETENDANT

o’erEa. - 0 VERSICT O DTHZZ DISZC3ITICH
0 SURY / O NCN-JURY
o/ NZCOTIATED 0 GUILTY G © NOLLE PROSTQUI ORDIR OB
D-GUILTY ON counT(s) (&L COUNT (5) COMNT (S)
G NOLQ CONTENDERE ON O WOT GuIil®¥ N a DEXD DOCKET GRDER CF
COUNT (S) SCURT(3) COUNT (3]
O TO LEZSSER IRCLUDED a3 T INCLUDED
OFFENSE(S) ) oF

O CCUNT (5)

WHEREAS, the above-namad d=fendant has basn Zound guiliy
offznse(s), it ' is hersby ORDIERZED AND ADJUDGED by the Court that Ethe s
defendant is herelsy santsnced to  coniinsment

£ty 0of tha zbovs-stat
a

for ,a pariod
7Cr‘l’<. CF) y Cbrd  §re f.ﬂar———f /“'l - (il r2 £ fmrem £~ p’-r/ L oV Cdnrrr P

bl Aw  p e ftofes

Cfbl/l?'/ f;r #f‘,o"l { .['cr—vJ

in the Stats Penal Systs2m or suca Commissicnar of
the Stats Departmanc o:‘ Correcricons to be compuisd
as provided by law.

THE DEFENDANT WAS RIBRISINTED EY THDI ECNORN
ATTORNSY AT LaW, OF

s p § et - m e m = T'.- -
:';J__::.‘.. LN WS l= e i
[T Dav o dpecds B -7 =
) 0 7 210 oounn
P G Y
A I LA f Gaorgia
Tierk ¥ suTcsricr Court

USRO-000 152
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P —

L

7

INDICTMENT NOo. O~ (2 13§
WASHINGTON SUPERIOR COURT, DECEMBER TERM, 2004

STATE OF GECRGIA

ve. Charge: Burglary K X \
e
gtwﬂ‘g \

B

NATHAN EDWARD GUNDY £ 8.0 (&}
Mamh o _E_.

Lo =

[T

INDICTMENT S

/7.-;!4/.)1/ BILL .
A7 -
. g -
/7" FOREPERSON”

Returnad in cpren court by the grand jury bailifZ, announced
the court, and Ziled in offics, this ) i day of

The defsadant, , waives baing

formally arraigned, waives_,cop
et iz, . This Sr

2025~.  /

of indic.r.men and pleads
day oI W e =

!

7
L2
WZITHESSES FOR THE STATE: ©e2 DEFENDANT & THIARSWS AIS FLEL OF NIT SLETY
ELTSAS HS PLEA CF GUI‘.ﬁ'QlS e o
- prpe—— 1
TRTRG SNTI2aY et Wk, C &%
*Coasion Jonas _ bt o A :14{, mezrgeadT
say Zevsosl 878 L [ ) [} P
e L g B C 1 & CassnoAly's ATTY

meti W, lercer, SFD L
et dioh By : }/é,////’%,// o B R
3

']

vk
2l
w1y

(]

Cerlified inz,:mul& 1

¥
L
Tl

(—\.

Deputy Clerk. Wéhh;

USAD-000201
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————— - — -~

— —

IN THE SUFERIOR COURT OF WASHINGTON COUNTY
STATE OF GEORGIA

INDICTMENT
ND. OHCEIQY

The grand jurors salected, chosen, znd sworn for said county,

to-wit:

Lewis M. West, Forsparscn Kavin §. Morris
Evelyn J. Huntley, Assis:tant Foreperson Csraldine S. White
Pendry W. Braswell, Clark Judith A. Pate
Michells R. Clark 3andy L. Strickland
Patricia E. Rountree Leon E. Anchony III
Ropert L. Jenkins Clarencs Eodges
Denise B. Dixon Sandra Marcin
Brenda W. Hilscrn Elizabech Lamar
Daniel G. May Eenjamin a. Allen
Mamie L. Miles Judy M. Pezvy
Victer Royal Devid Irwin

Daniel L. Jones

in the name and bpehzlZ of the citizens of Gsorgia, charge and

e
accusa NATHAN EDWARD GUNDY with thz offsass o

BURGLARY (0.C.G.A.

§ 16=7-1) for that the said NATHAN EDWARD GUNDY on

Decembar B, 2003, in &ths county aiforesszig, diq tn:n and there
unlawZully, withcout authority, and with cthe inte to commit a
tneit therein, =ntsr the 3Swelling house of "nother, to wit:
Chiffon Jones, located at 403 Grand Stres:, Sandersville. Georyia,
contrary to the laws of the szatze of Baczaia, cthe good crxder,
p2acs, and digni~y rtrersol.

WASEINGTON SUPERIOR CQOURT STEVE ASREW
DECEM3ER TERM, 2004 DISTRICT ATTORNZEY
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FINAL DISPOSITION 5CS CYDE CASTLEBENTY s
THE SUPERIOR COURT OF _ (WAS F—HQ_GWA) COUNTY, GEORCI A FI\AL DISPOSITION
TRIVMINAL ACTION N0, O — ¢ v
THE STATE DFFENSE(S) 'B‘uﬂ-{-pﬂ—n.y
Vs,
NATHAN EDWARD SUNPY
-
o™ __|I302¢ 30 o TUWNE TERM, 2005
XEPLEA: O VERDICH: DOTHER DISPOSITION:
+ AJNEGOTIATED G JURY 0 GUILTY ON ONOLLE PROSEQLI ORDER ON
S FGULTY ON COUNT(S) __| SINONURY  COLNT(S) COUNT(S)
£ DNOLO CONTENDERE ON 0 ~OT GUILTY ON O DEAD DOCKET ORDER ON
i. COUNT(S) COUNT(S) COUNT(S) o
2 OTOLESSER INCLUDED QGUILTY OF INCLUCED
| OFFENSE(S) OFFENSE(S) UF _ (SEE SEPARATE ORDER)
ON COUNTIS)

ON couw(S)

3 slal] - T T LEn RIGT 1 T HAYE LN SIS IEReE
FELONY SENTENCE DO MISDEM EA.\'OR SE.\“I'E.;\CE
@ WHEREAS, thz ebove-named defendam has bezn found _(,uhy of thz above-stated offense, WHEREUPON, it is ordered and udjudged by (he
_Codlee I iio

Wiy RSTTON Tt

QECIE

Court that: The said defendant is hereby sentencsd 10 confinement for a peried of Mﬁz -
SENTEVCS

J in the ‘amtg Penal System or such other instituion as thz Comenissioner of the Sizie Depanment of Corrections or Court mey direet, to be
computed as provided by law, HOWEVER, il is funther ordered by the Coun:
1) THAT the abave sentence may be served on probaiian
02) THAT upon serviez of of the above sentenas, th: remeinder of __ mayhe
served on probation PROVIDED that the said defendunt complizs with the foilewing geazral and other conditions herein imposed by the
S Courl as part of this sentence.

YCENERAL CONDITIONS OF PROBATION
Tha delfendant, having been granted the privilege of serving all or part of the aboie-stzted sentznce on probation, hereby is sentenced 1o the
following pencral conditions of probation:
) Do not violale the eriminal faws of any gvemmeniul unit,
2)  Avoid injurious znd vicious hubits — cspccinllv 2imhalic intoxication and narcolics rad other dengerous drugs unless preseribed
law fully.

}kﬂl Avoid persons oc placss of disrcputable or Im.rm:.:l characier,
y_ﬂl) Report to the Probeztion-Parole Supenisur as diremed and permit suzh Seperviser Lo visit him(her) 2t home or elsewhere,
gn Work falthfully at suitabl2 =mployment insofer 25 may be possible.
6}

0 95

Do not change histhzr) present place of 2bode, move ourside the jurisdictian of the Coun. or Jeave the State for any period of 1ime
withoul prinr permission of thz Probation Supervisor,
W7)  Support hisiher) iegal dependants lo the best of his(her) ability.
§08) Probationer shall, irom time 1o time, upon crel or written seguest by eny Frabation OFicer, provuse a breath, urinz, andfor bloxd
specimen for analysis for the passibls presznce of a substance prohibited er canwrolled by 2ny Iaw of the Staie of Geargia or of the
United St21es.

xel

LOTHER CONDITIONS OF PROBATION
ITIS FURTHER ORDERED that the detendunt pay 1 {inz in ths smount of _ pius 852 or 1035, whichever is less pursuant to
0.C.G.A. 1521270, and pey restiiution in the am amount of ! Probation Fee Count Costs
Altomnicy s Fees, Peyments are:

IT IS THE FURTHER ORDER cof the Coun, 2nd ke Jefenzual is aershy advised taat the Coum mazy, & any time, revoke any conditions of tHis

probetion andlor dischargs the defendum frum probativa, Thr probaiiznz shall bz sssjeci 1o anest for vidiation of any condition of predution
hcr—- n granicd. If such prohalion Is revaked, the Court may order the caceution of the s2rizncs which was eriginally imposed or any portion
thereul in the manner prosided by low citer dedunting tazreitam the 2 = {efendanl has served on probation,

wrt of Hme
The defendant was represerted by the Honorahlz JOSETH 5 g’ﬁ’wﬁq:‘p_, . Alterney 2t Law, LOAS £ //fé"b&\ Coumiy,

by {Emplosmet Y Appoiniment) MTe PO OrAaie -
iy Z”"L@‘?’%ﬁ- M
Lt e ety

'ch]f"ter 9 mc’\'f i rf-m_J'r l,—}.f/fig;‘}ﬂj ST St

Filesd s Upen Courd, this é“"ﬂ' day ol

= .‘.f.Il'r'.‘:._:P;l‘.i- ___.L':"}'_I:—:'_ af

. i EChief Judge, "U“""“L" Lourts -*
o N Middle Judu& no;samrca
PRiS I8 10 soriity (uzi e trer and coressl comy of 15 S e '-. . inn hay heur -_I s rzesn i the defendant 2ad hetshe atrasies
reearding ghe winlitinns 2eest forth ebove
This (b uzy mj:-:}}i» o O C /(\‘\Ju U;* IE

-EB ’ . Pt (e
Copy ress mu 115 lru,__.- regarding conditinan sopmaed e tead, = L
T ke Tl e 05 T Wepretl A by
g PR

z ! o oy
e I e T P e [_’ US-“"‘O" ”JUZUB
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. i T

IN¥ THZ SUPERICR COURT OF MH:S}F/Ng'mrJ COUNTY
STATEZ OF GEORGIA

STATE OF GEORGIA

Case Yo. oY CR. 2%

Vs,

* o % % % o+ 4 W

N OTHAN EDWARD sudDy

ADDITIONATL GENERAL CONDITION OF PROBATION

The probaticner shall submit to =valuaticns and testing
relating to renabilitaction and participat2 in =nd successiully
complete rehabilivative prograzmming as dirscted by ths depariment.

Ordered at WASHINGTPN CoWNTy  , Georgiz, this o™ day of
TLwe , 20 ps . —

/MW%{W

Judge 0 the EJ'.'!E"‘OJ.' Courts
Middle Judicizl Circuit

Walter C. McMillan, Jr.
Chief Judge, Superior Courts
Middle Judicial Circuit

Dafancznt nas bsea deliversd 2 copy I end duly inscructed
re2garcing this condicticn 5f probarion and szne 13 acknowladged by
our signazurss below )
_m " -de'c-ff':, Ll
Feghatich Sidezvisce 2robacisner P

USAOQ-000Zu4d
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— _ (— I

a /
accusarion no. 0% CR 4
WASHINGTON SUPSRIOR COURT, MARCH TERM, 2006

STATE OF GEORGIA

vE. Charge: 3Burgleacy

NATHAN EDWARD GUNDY

ol
Filed in office, this 209 aay of _-4';-9fr . 2045

Q@t ﬁ/&fzzf_/_/

LLRL{, SUPERICR COURT

Tha defendant, NATHAN EDWARD GUNDY, walves Dbeing formally
arraigned, waives copy of accusation, and plsgads 570 /'L’I
This O day of . i 0 80

~—
DEIFEMNDANT 'S ARGORREY

DISTRICT ATTORNEY

WITNESSES FOR TH=E 5TATE:

Srad Hannedy, 87D
Vimt e ias Jrosedan Sl S
MR wslte e 14113"""-:[21 ‘:‘_‘a.
NP N0
o O3
s o Tk s e S5 1, 1’{.“%. 5 w3 Oc\?‘f'*-'
A 2GRy SEeay g e LA
RETLLY & 77 5 s 24
PR Db dd. C el B 11— R AT AR
= 10O P L y
et ! o ‘& SRR ___-‘Fr
g [P e —— - 2y
. e . \-.\’T;'} o Al _.ar-'.'frr
it
& . D, . Tl
ST e it St N e R
—_ D""‘,lt‘-' dgarinare, Fity "'_:_‘17{1:;_22?:‘,:; .;nr
i LA
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IN Ti= SUPERIOR COURT OF WASHINGTON COUNTY
STATE OF GEORGIA

STATE OF GEORGIA *
L Accusgation No. O6CRY
L March Term, 2006

VE. *

«
*

NATHAN EDWARD GUNDY * Burglary

ACCUSATION

Cn behaif of the pecple of chz Statz oI Georgia, the
undersigned District 2Zttorney or duly appeinted Assistant District
Attorney for the Middle Judicial Circuit of Gscrgia, as prosecuting
attorney for thea county and state afeoresaid, does hersby charge and
accuse NATHAN EDWARD GURDY wizh the ofifens= oI BURGLARY (0.C.G.A.
§ 16-7-1); Zor that the said sccussd or January 8, 2006, in the
county aforesaid, did then and there unlawiully, without authority,
znd with the intent to commit a theft ther=2in, enter the dwelling
house of another, to wit: McArthur Jordan, located at
321 Tybee Street, Szndersville, Gesrgia, centrary to the laws of
the state of Georgia, thz geod order, peace, ancd digmity thereof.

¥, : .
This A0= gay oz Sror/ , 2006

4

S A

Assistant District Attorney

Cffice of the District Attorney
Post Oifice Drawar J

Swainsboro, Georgia 30401

{478) 237-7846

USAQ-0002C5
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COHSENT T0O FILING OF ACCUSATION,

WAIVER OF GRAND JURY INDICTMENT,
WAIVER OF JURY TRIAL, PLEZA OF GUILTY
The accused haviang bk==n bound over o thz superior court of
said county or being confined in jail pending conmitment trial or
being in Jjail, having waived commitment triael, doces hereby
expressly waive indictment by grand jury in accordarce with the

appropriate provisions of law; and

The afcvenamed accused e;pr @3sly conssnis to the filing of the
forecoing accusaticn by the Dis ct Attornay; 2an

£

The aforenamed accused expressly conssnts that the judge of
said superior court may open the court st chis time without the
prasence of either grand jury or traverse jury ToO recsive and act

upon the plea o0f the aforenamed accused; =nd

The aforenamed ccoused expressly waives trial by jury and
consents to trial Sy the judge z2lone without the intervantion of a
LA

jury upen the foregoing accusation by che Distric

The aforenamed accused acknowledges thaz, bheiore any action
herein indicated, the accused has bessn fully advised as to all of
his rights in connecticon wich &ll of the matters hsre concernad,
and all of the action hersin taken by him has been taken by hinm
with full knowledge of all such legal richts; and
ior to any of the
saccusad has besn

The aforengmeé accused sckrnowledges that, pr
actions taken by the accused in this matter, the
fully advissed as to his rights to ths ssrvics an acttorney at
law in a2ll stages of the proces=ding zgains hie accussd; and
accused has teen sdvised that in ths gvent he is urnable to =mploy
an atcorney cthe cour:t will appeint an a:ztorney to Zspresent the
accused; and the accussd acknowlsdgss zthat the court in this
instance expressly offered fo appoint an sttorrey to advise and
represent che accused.

Jpon the foregoing accusea ery charge
and count therein containesd, 'ves formal
arraisnmant, walves copy and ads guilty.

A
This 22 — cay of , 2087

USAO-GG0Z07
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1 L
i} THE SUSESRIOR COURT OF W AN TN COUNTY, GEORGIZ
STATE OF GIZORGZA CRIMINAL, AITICH HO. Cj(o -FPCR~ Jf-
CFFENSE(S) <Butpidxve,
Vs /
Necisonl B wiin Gundy ; MARUL TERM, 200k
0T » - Prl D s HNANT
o (230 8 39 =TENDANT
J& PLER: O VEIRBICT: O OTHSR DISPCSITION
2 ouRY /M von-JuRy
M8 FEGUTIATED D GUILTY oM D MOLLE SROSIQUI CEDER OM
¥ cuiLTy on cownt(s)__ [ cowNT3) COWT(S)
D NOLO COWTENDERZ ON U LOT SUILTY ON D LZ:) DOCVET CEDIE OW
COUNT (5) CouNTIS) oL sy
2 TO LZSSER INCLUDER 0 GUILTY CF INCLUDED
GTFERER (S) CFFENED(E) OF
ON COUNT (3}
ON COUNTIS)
e STSTRTAT SoTTomS STRTHSST STNITIN DLLET
\ - . - - -~ . - - -
WHEREAS, th2 abopve-named defandznc has bpesn feund suiley of the zbove-statad
offense(s), it is hersby OXDIRED AND 2DJUDEED by thnz Ceourt that tia2 said
defendant is hsrsby senzsnced o cenfinament Ior  a  peried of
505/&-\ YEM2s |, [owlUedeNT WitH AyYy ofBoR SENTEN LE aj%@fmf
el A5 pe r?rzs DoE
instituticon a2s the Commissicner of
the Cour: way dirsct, te be compucad
M AT L.tlaTERS ,
GEIRITN. 3Y L EMELDuITUTL (ISRpIRTHMERT) .
ST IS 3D ORDERED, tais T ZPM daw o Vs 2 R . 20_0(
R el dn DAS{os Toag / Qﬂ/’ 4 N . 7 )
= = 7 - : Py
b oy of e 2uede {/ZZW/Z’ X lplbid=— )
" m Jgudgs, Suparizr Cour: ol 3zii founny
7o - £ =hi : AN
sof ot o, Torata MisSgis Jufigral Dironis o Zmoesiz
TI9EE, Bederisy Ty

1ir

walter C. McMilian, Jr
Chief Judge, Superior Courie

Middle Judieial Cireu't
USAD-000203



