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:MATl'ER OF N GAN 

In DEPORTATION Proceedings 

A-13005842 

Decidea oy Boara Septemoer 17, 1964 

Respondent's oral false statements, under oath, in a question-and-answer state
ment before an officer of thIs Service in connection with the processing of a 
visa petition to aecord nonquota status to his wife and ch11dren, constitute 
false testimony within the meaning of section 101(£) (6), Immigration fl.n,d 
Nationality Act. 

CRABGE: 

Order: Act of 1952-Section 241 (a) (1) [8 U.S.C. 1251(0.) (1)]-Excludable 
at entry-No valld immigration visa in violation of section 18(a.) of 
the Act of May 26, 1924. 

The case comes forwa.rd on motion of the General Counsel, Immi
gration and Naturalization 'Service dated July 26, 1964, requesting 
thaI. I,h6 Bow:d reconsider and withdraw its order of June 26, 1961, 
granting the respondent suspension of deportation and that the re
spondent's appea.l from the order of the special inquiry officer dated 
October 22, 1963, directing that the respondent be deported to China. 
on the charge stated. in the order to show cause be dismissed 

The facts are fully set forth in the orders of the special inquirY 
officer, the prior order of this Board and the motion for reconsidera
tion. Briefly, the record relates to a native and citizen of China., 42 
yea.rs old, male, married, who last entered the United States at the 
port of San Francisco, California on April 20, 1948, claiming to be 
the citizen son of Wong Hong, a United States citizen. At that time 
he was admitted as a United States citizen witllout being inspected 
as an alien. He now concedes that he is not the son of Wong Hong, 
that he is not a citizen. of the United States, and that he is deportable 
on the charge stated in the order to show cause. 

During the course of the deportation hea.ring the respondent a.pplied 
:for suspension o:f deportation under the provisions o:f section 244 (Q.) (1) 
of the Immigration and Nationality Act, as amended, by the .Act of 
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October 24, 1962. The special inquiry officer found that the respond
ent satisfied the requisites of continuous physical presence in the 
United Sto.ms for not less than seven years immediately preceding the 
date of his,application for suspension of deportation and that the re
spondent's deportation would result in extreme hardship to himself 
and to his 77-year-old father who was naturalized a citizen of the 
United States on October 21,1964. 

The special inquiry officer found that the respondent satisfied the 
requirements of good moral character except for the fact that in his 
sworn statement on June 17,1959, during wllich respondent was repre
sented by counsel before an immigrant inspector, the respondent 
specifically testified that his name was 'V\r ong Chong and presented a 
United Sta.tes citizen identification card to establish his claim. He was 
questioned about his relationship to Sam Sing N gan and denied any 
relationship. A visa petition. was filed on October 7, 1958, by the 
respondent claiming to be a United States citizen, for the issuance of a 
nonquota immigrant visa to his spouse and tllree children. An investi
gation conducted in Hong Kong in connection with this visa petition 
raised serious questions concerning the status of the petitioner as a 
United States citizen and resulted in a. denial of the visa. petition. N" ot 
until January 1963 did the respondent confess that he was in fact N gan 
Cho On, the son of Ngan Som Shing, confessed his al1~ged father, 
Hong Wong, was not his true father, surrendered for cancellation his 
certificate of derivative citizenship dated April 8, 1954, and his Citi
zen's Identification Card issued June 24, 1954, expressed repentance at 
the deception he had practiced in cOllllection with his entry into the 
United States and in connection with the visa petition he had filed 
for his wife and three children. The special inquiry officer found 
that the respondent was precluded from establishing good moral 
character under the provisions of sectioll 101 (£) (6) of the Immigra.
tion and Nationality Act and therefore had not established statutory 
eligibility under the provisions of section 244 (a) of the Immigration 
and Nationality Act for suspension of deportation. 

Section 101(£)(6) of the Immigration and Nationality Act (8 
U.S.C. 1101 (f) (6» precludes an alien from establishing good moral 
character, if during the period for which good moral character is re
quired he "has given false testimony for the purpose of obtaining any 
benefitS under this Act." In our order of June 26,1964:, we held that 
the word "testimony" as used in section 101 (f) (6) of the Act has been 
construed as referring solely to oral statements of wiLne5Ses under oath 
in an administrative or judicial proceedipg and we held that the false 
oral statements made by the respondent during the investigation were 
~ l'eiteration of the witness' sta.tements submitted in the visil. appli
cation and that the respondent had not given false testimony within 
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1 he meaning of section 101 (f) (6) of the Immigration and Nationality 
Act.1 

The Service motion disputes the rationale of our decision and the 
disposition of the issue presented in the case as to whether it is false 
testimony to gain a benefit under the Immigration and Nationality 
Act within the meaning of section 101(£) (6) where the alien lies 
under oath in a formal question and answer statement taken before 
an officer of the Service in connection with the processing of the visa 
petition to obtain nonquota status for his wife and children. Counsel 
for the respondent has filed a brief in opposition to the Service motion. 
After full consideration of all the circumstances of the case and the 
arguments set forth in the motion and brief, it is .our conclusion that 
the motion to reconsider should be granted. 

The respondent's sworn statement of June 17, 1959, was taken before 
a Service officer and the respondent was represented by counsel. In 
that sworn stateInent he repr6s611led himself as James Chong Wong, 
also known as Wong Chong, presented his United States Citizen's 
Identification Card, asserted that the Citizen's Identification Card 
and other papers were issued. under his trne nltms, indil'Jl.bid that his 
wife llad informed him that the American Consulate at Hong Kong 
believed he was a "Ngan," the son of Sam Sing Ngan, denied that 
he had ever used. the name of Ngan Cho On, and reiterated that his 
father's name waS Wong Hung also known as Wong Gong Yon. It 
is obvious that the respondent at that time wa$ aware of the fact 
that he. was under investigation by the American Consultate as a 
pl:ll1Sun who had taken an alS5umed identity but nCTerthe1e1515 persisted 
in his claim that he was the son of a United States citizen. The 
respondent also presented as a witness, Ngan Sam Sing, who made 
8. sworn statement to the effect that he had always lived in the United 
States and identified the respondent as Wong Chong. Not until Janu
ary 1963 did the respondent confess that he was in faot N gan Cho On, 
the son of Ngan Som Shing, who was not a United States citizen 
and admit that he had no claim to United States citizenship. It is 
clear that this retraction, some three and a half years later, and after 
investigation disclosed evidence tha.t the respondent was not in fa.ct 
the person he claimed to be, was not timely and was too late to fall 
within the doctrine of timely recantation.2 

It is believed that our reliance upon the case of United States v. 
MinJcer, 350 U.S. 179, was misplaced. The MinJcer case involved the 

1 Oiting Malter Of L-D-JiJ-, 8 I. & N. Dec. 399; Unite{/, States v. Minker, 850 
U.S. 179 (1956) and S1iarai1l.a v. H01l. 169 F. Supp.598 (S.D. Oal.1959). 

• 'Afn.tter Of M-. 9 Y. &, N. Dee. 11R eiting Matter at R-R--. 3 Y. &, N. Del!. 823. 
m which there was tlmely recantation without prior exposure of the admittedly 
false testimony. 
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issUe of whether section 235(0,) of the Immigration and Nationality 
Act, providing that any immigro,tion officer shall have power to re
quire by subpoena. the attendance o.nd i;e.o;:timony of witnesses before 
immigration officers relating to the privilege of any person to enter, 
reenter, reside in, or pass through the United States or concerning any 
mattsr which is material and relevant to the enforcement of the Act 
in its administration by the Service, empowers an immigration officer 
to subpoena a naturalized citizen who is the subject or an investiga
tion by the Service, where the purpose of tIle investigation is to 
determine if good co,use exists for the institution of denaturalization 
proceedings under section 340 (a) of the Act. The court concluded 
tha.t Congress had not provided with sufficient clarity that the sub- , 
poella. power gl'anted by section 285(0.) extends over pel'SOl1S '\Tho are 
the subjects of denaturalization investigation and therefore Congress 
is not to be deemed to have done so impliedly. In the concurring 
opinion, J11stice Black stated that the broad po,,"el'Scontained in 
section 235 of the Act should be confined in its use of t110se powers to 
the treo,tment of aliens. The observation in the majority opinion de
precating compulsory ere parte administrative examinations, untram
meled by the safeguards of public adversary judicial proceeding, must 
be r~ad in context to its reference to prospective defendants in de
naturalization suits. 

'£he case of Bharaiha v. Hoy, 169 F. Supp. 598, illvolved o,n applica
tion to extend the time of tempora.ry stay to which was attached the 
certificate of acceptance beo,ring a sworn statement by the plaintiff. 
In .. .nnstruing the prohibition ago,inst a, finding of good moral charac
ter by a person who has given false testimony for the purpose of ob
taining o,ny benefit under the Act conta.ined in section 101 (f) (6) of 
the.Immigration and Nationality Act (8 U.S.C. 1101 (f) (6) ), the Dis
trict Court held that the word --testimony," technically construed, 
refers solely to oral utterances of witnesses under oath and held that 
the written 1l,pplico,tion fQr extension of time of temporary stay was 
not ora,l and did not constitute testimony. 

In o,pplying the principle of the Bh(l/l'aiha C(u6, we cited Matter 01 
L-D-E-, 8 I. & N. Dec. 399. That case involved false statements in 
an application for a United States passport. We concluded that false 
statement'S which appea.r in a, written application, whether or not 
under oath, do not constitute "testimony" within the meaning of 8 
U.S.C. 1101 (f) (6). . 

The true distinction between the mstallt case and the case cited above 
o,ppears in AI atter of G-L-T -, 8 L & N. Dec. 403. That case in
volved a person who obta.ined admission to the United States in 1940 
under Lhe fra.udulent ela.im of being Q, UnitAd States citizen. He ac
quired a certificate of citizenship in 1947 on the basis of that claim 
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which was stolen from him in 1953. In January 1954 he was questioned 
under oath by an officer of the Service in connection with an application 
for a certificate of citizenship to replace the stolen one and at that time 
gave false testimony concerning his citizenship. The special inquiry 
officeI' held that due to his false testimony the respondent was pre
cl uded from el5tablishing good mornl eharMtel' by renson of the pro
visions of 8 U.S.C.ll01(£) (6). We considered the case of Sha'1'aiha 
v. Hoy, 169 F. Supp. 598 holding that false testimony involved only 
oral utterances. of witnesses under oath but held that the false informa
tion given under oath in the question and answer statement before an 
officer of the Service in connection with an application for a. certificate 
of citizenship in lieu of one lost was, in fact, testimony, and that the 
rule stated in Sharaiha v. Hoy had no application. 

We believe that the holding in Matter of G-L-T-, supra, is dis
positive of the instant case. The sworn statements in the present case, 
given 011 October 20, 1958, and June 1'7, 101m (Exs.18 &; 18) were given 
ill the form of a formal question-and-answer statement and the re
spondent was represented by counsel. The matter involved was a visa 
petition which, like the matter involved in Matter of G-L-T, 81IIp1'a, 
an application for a certificate of citizenship in lieu of one lost, is not 
an "adversary" proceeding but is rather. a.n ex; pa.rte proceeding. It 
,vas,·however, a quasi judicial proceeding in that the respondent was 
placed under oath by an immigrant inspect()r and was examined in the 
presence of counsel. In the visa petition. proceeding he was seeking 
a benefit under the immigration laws, namely, the securing of a non
quota. status for his wifo nnd ehildre.n ns the spouse and children of 9. 

United States citizen which he falsely represented himself to be. His 
oral sworn statements taken in connection therewith, after investiga
tion had disclosed reason to doubt the bona fides of the status of the 
respondent as a citizen of the United States, constitute testimony as 
that term is used in section 101 (f) (6) (8 U.S.C. 1101 (f) (6» since 
it was not written but oral and thus not within the restriction of 
Sharaiha v. B 011, supra. As we have previously pointed out we con
sider the case of U'fI,itea State8 v. Minke'!', 350 U.S. 179 not applicable. 
Upon the present record, in spite of the favorable factors of long 
residence and serious economic detriment to himself and his elderly 
citizen father, the application for suspension of deportation must be 
denied because of the prohibition contained in section 101(£) (6) of the 
Act, the acts constituting which occurred during the period for which 
good moral character must be established. 

ORDER: It is ordered that our prior order dated June 26, 1964, 
be and the same is hereby withdrawn. 

It UJ furtMr' ordered that the appeal be and the same is hereby 
dismissed. 
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