TInterim Decision #1573

MATTER OF Corerrr
In Deportation Proceedings
. A~13241885
Decided oy Board April 11, 1965

Where respondent was marrled In Italy by religious ceremony in 1862, a
child was born Of this union, and respondent lMved with his wife in a
husband-wife relatlonship until his entry into the United States on July 6,
1968, with a preference immigrant visa obtained under the then existing
provisions of section 203(a)(3), Immigration and Nationality Aet, as the
wnmarried SN Of a W. 9. resident alien, he woo not entitled to smeh status
as he was not “unmarried” within the meaning of the immigration laws
even though at the tune of entry his religions marriage lacked formal per-
Teetlon, it having no civil effect until recorded on October 28, 1983, upon
his return visit to Italy.

Cxazers:

Order: Act of 1952—Section 241(a) (1) [8 U.8.0. 1251(a) (1) }~-Excladable
at emtry—Not of proper status under guots-
tion 211(a)(4) [8 U.S.C. 1181(a) (4)1.
Lodged: Act of ]DSB—S!eﬂnn 241(a)(1) I8 u.s.o. 1251 (=) (1) 1—Excludable
entry—Immigrant, N0 valid. entry document-—
Secnon 212(a) (20) [8 vs0, 1182(a) (20)].

The case comes forward on appea by the trial attorney from a
decision of the special inquiry officer dated December 8, 1965 order-
ing that the proceedings be terminated.

The record relates to anative and citizen of Jtaly, male, who was
issued by the United States Consulate in Genoa, Italy on April 2,
1963 a preference immi visa under the then existing provisions
of section 203(a) (3) of the Immigration and Nationality Act as the
unmarried son of a United Statesresident alien. He was admitted to
the United States on July 6, 1968 upon presentation of this visa, On
October 12, 1963 the respondent departed from the United States and
reentered on November 8, 1968, presenting his alien registration re-
ceipt card issued to him as an dien previoudy lawfully admitted to
the United States for permanent residence. It has been established
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that the respondent was married under the rites of the Catholic
Church by areligious ceremony on December 27, 1962 to AnnaMaria
Sdomon at Belluno, Italy. This religious marriage preceded the
first admission of the respondent to the United States on July 6,

- 1963. Upon his return to Italy the respondent's religious marriage
was Civilly recorded on October 28, 1963 and he has now petitioned
for preference immigration classification for his wife to come to the
United States.

Section 203(a) (3) of the Immigration and Nationality Act pro-
vides for the issuance of preference quota immigrant visas to aiens
who ate the unmarried sons of aiens lawfully admitted for perma-
nent residence. Section 101(a) (39) of the Immigration and Nation-
ality Act (8 U.S.C. 1101 (a) (39)) defines the term “unmarried,”
when used in reference to any individual as of any time, to mean an
individual who at such time is not married, whethet or not pre-
vioudy married. The issue in the case is whether the respondent Is
to be considered as "unmarried” at the time he entered the United
States as the "unmarried” son of a lawfully resident alien as re-
quired by the-terms of his section 203(a)-(3) visa.

There have been introduced .into the record the Concordat of 1929
between the Italian- Government and Holy See, copies of the Italian
marriage laws and the testimony of Dr. Enrico L. Pavia, an expert
on Italian law. Article 5 of Italian Law No. 847 of May 27, 1929,
“Provisions for application of the part concerning marriage in the
Concordat of February 11, 1929 between the Holy See and Italy"
(Ex. 8) provides as follows:

A mariage pafomed by a minister-of the Cathalic rdigion in accordance
with the rules Of canon 1aw sban, fram the day onwhichit is cdebrated, pro
anee the same dfedts as a civil marriage when it has been recorded mn tne

' regigters of vital satistics In acoordance with the provisons of arts. 9 et sn.

The expert witness testified that it is the recording which makes
the marriage exist for Civil Jaw; and that the reporting: 1s not merely
a ministerial act hut that the transcription has a constitutive effect.
Based upon the totality of the extensive exhibits and from the testi-
mony of the expert witness, the specia inquiry officer has been un-
ableto find anything to contradict the opinion of the expert witness
to the dfect that the respondent was unmarried under Italian law
when he first entered the United States. Conceding that it might
well be that the congressional intent with reference to the term “un-
married son" of a.lawfully résident dien as contained in section
205(a) (8). of the Immigration and Nationality Act was being cir-
cumvented in the'instant case, the specia inquiry dfficer felt he was
not free to here endeavor to determine congressond intention be-
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cause of the lack of ambiguity in that section of the law and hewas
restrained from attempting to decide whether our public poIl(.y |s
being circumvented by the factual- situation here

concluded that the Government had not established by the requwed

reasonable, substantial and probative evidence that when respond-

ent procured his preference |mm|grant visa and first entered the

United States he was other than "unmarried” and accordingly he *
is not deportable on the charge in the order to show cause nor upon

the lodged charge. The specid inquiry officer therefore terminated

the proceedings.

We are not persuaded that the conclusion of the specid inquiry
dfficer is correct  The respondent, when he executed his’ immigrant
visa application on April 2, 1963, submitted a certificate that he was
“celibe” or single dated March 3, 1962 and was aware of the con-
tents of Form ¥S-548 which warned the applicant that he would lose
his quota preference status if he' should marry prior to his applica~
tion for admission at = port of entry into the United States and that
he would then be subject to exclusion therefrom (Ex. 2). The re~
spondent and his wife are both of the Catholic faith. The respond-
ent testified that he had known his wife for five or six years before
he married; that they had been engaged for two or three years pre-
viosuly; and that at the time he applied for his visa en April 2,
1963 he had aready been married in church oh December 27, 1962 at
atime when his wifewas pregnant. He admitted that subsequent to-
his marriage on Decémber 27, 1962 he lived together with his wife
as husband and wife, that their child was born June 5, 1963 and that.
he departed to the United States on July 6, 1963. He .was aware that
if he were to be married civilly he could not eome to the United
States. - However, he prevailed upon the ordinary or bishop to de-
lay the recording of-the marriage, based upon his understanding that
the marriage would have no civil or legal effect until it. was so re-

corded, Therefore, we have & sitnation where the respondent was:
fully aware that he would-be unable to come to the United States if
he.was married, that he underwent ft religious marriage and lived fo~ '
gether with his wife as husband and wife-and had a child before
.he came to the United States.

When section 203(a) (3) of the Immigration and Nationality Act
was amended by section 2 of the Act ‘of September 22, 1959, 78 Stat
644; by striking the word “children” and adding the phrase “un-
married sons or daughters,” the recognized purpose of the amend-
ing bill (HE. 5896) wes "to reclassify close relatives of United
States citizens and aliens admitted for permanent residence BO as-to
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expedite the reuniting of certain £ amilies™ |t was explained that
section 2 of the bill would grant third preference status to the un-
married sons and daughters, over 21 years of age, of lawfully resid-
ing aliens, aproposal based upon the belief that such unmarried chil-
dren, athough not minors, still belonged to the family unit®

Thus, it is clear that Congress, in its anendment to Section 203
(2) (8), intended to benefit a primary family group,.consisting of
the mother, father and the unmarried sons and daughters. |t seems
equelly clear that Congress did not intend to benefit one who, by
-entering into a marriage relationship while still in the foreign
-country,-has voluntarily removed himself from that primary group.
Congress did not intend that the benefits of third preference status
extended to unmarried sons or daughters who were regarded as part
-of the primary family unit, were to be easily circumvented by an
alien Who entered into a marriage relationship which because of
some technicality of foreign law did not become formally final until
after the alien had been admitted as the unmarried son or daughter
of a citizen or permanent resident alien. Thus, in passing on the
-question of whether an alien was entitled to a nonquota immigrant

° Visaunder Section 4 of the Immigration Act of 1924, as amended
by the Act of May 29, 1928, which provided that the term “non
<quota immigrant” included the wife or husband of a citizen of the
United States, the Department of State concluded that in the ab-
-sence Of evidence of fraud or bad faith there would appear to be no

. reason for questioning the validity of a religious marriage when it
1s shown that an American citizen and alien woman have agreed to
become man and wife; that the religious ceremony had been pub-
licly performed in the celebration of such a cantract, and that the
parties have regarded themselves as married and thereafter assumed
the duties and obligations of the marital status?

Until 1929 there was only one type of marriage recognized for
purposes of Italian civil law, namely, a civil marriage performed
in accordance with the Italian -lav. In 1929 a treaty was concluded
between the Vatican and the Italian State, known as the Lateran
Pacts, the net effect of which was to bring the canon law into con-
formity with the requirements imposed by Title 6 of Book 1 of
the Civil Code regarding marriages. From the provisions of Ital-
ian law it is a fair conclusion that until the religious ceremony is
recorded the marriage is not, civilly spesking, complete. However,

‘HR. 682, 86th Cong., 1st Sess.

'88 Cong. Rec. 12716 (1959).

*See Opinion ef the Secretary of State umnder date of September 22, 1982
an theesse of Lore, Gioannine Carpetia.

554



Interim Decision #1572.

, itisaso clear that the transcription into' the register of vital statis-
tics will:always produce the civil effetts fromthe day on which the
marriage was performed (Ex. 7 & Ex. 8), 'Itis apparent, and has
been conceded by the expert witness except for certain -cases not
here relevant, that the recording of the religious marriage has are-
troactive or nune pro tunc, effect as of the date of the religious
marriage.

However, the Italian law nowhere provides that a religious mar-
riage is invalid until it is recorded. Even though the marriage is
not recorded, in order to be dissolved, it must be annulled. Article
14 of Daw 847 providesthat the marriage certificate may be recorded
at any time by any interested person, even after the desth of one
of the -parties, It is equally apparent that after the religious cere-
mony has been performed the parties are not regarded as living in
sin. Thus, the marriage has both:teligions and civil efects, particu-
larly in areligious country like Italy. *

- With regard to marriages and the effect to be given to them for
immigration purposes, we have adopted & Federal policy of examin-

ing the marriage notwithstanding that such marriage is considered

vaid under the domestic law of the jurisdiction where performed.

So, where an salien’s -marriage to a United States citizen femae

pouse was contracted solely to facilitate his admission to the United

States, it .did not entitle him. to the -issuance of a nonquota visa

where no bona fide husband and wife relationship was intended and

such marriage is deemed invalid for immigration purposes” In the
case of United Sates v. Diogo, 320 ¥.24 898 '(3d Cir. 1963) although
the court refused to convict on a charge of fase representation in
violation of 18 U.S.C .A. "371, 1001 and 1546, the court nevertheless
stated that Congress might adopt Federal standards of bona fides of
marriage for the limited purpose of denying immigration priorities
to persons whose marriages do not meet the standard; and that that -

‘standard embodied in .congressional understanding of the terms

"marriage” or "spouse” as they'appear in immigration statutes is

a relevant standard to apply in excluson or deportation proceed-

ings.® Thus, the courts have not been hesitant in applying a Federal

standard for determining the validity of a magriage for immigration
purposes even though under the domestic law of the jurisdiction
where the marriage was “performed such marriage was valid.

‘Matter o/ if—, 8 L & N.Dee. 217; Zutwakv. United States, 844 U.S. 604;
Giannoulias v. Landon, 226 ¥2d 356 (9th Cir. 185%); United Satesv. Ruben-
atein, 161 ¥.2a 915 (2d Cir., 1845), cert den. 326 U.S. 766.

®See Voliantis v. Immigration and Naturalisation Service, 852 F.2d 766V
(8tn Cir., 1865).
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The question of the validity- of religious marriages,- in countries
‘where recordation or registration is essentid to their validity, has
previoudly received consideration and they have been held to be valid
in certain cases and invalid in others.  Thus, where the evidence of
record indicates that the foreign religious marriages were entered
into in good faith and recognized by the parties thereto, the validity
of the marriage was presumed in the absence of-evidence to the con-
trary, reliance being had on the presumption in favor of the valid-
ity of a marriage and that the formalities of law have been com-
plied with. Conversely, where the evidence of record indicated that
the foreign religious marriage was not entered into in good .faith
or was not recognized by the parties thereto, the usua legal pre-
sumption was deemed to have been rebutted by such evidence of .
lack of good faith or nonrecognition and the marriage was deemed
invalid. The philosophy underlying these holdings appears to stem
from an opinion of the Solicitor of Labor of September 14, 1988,
dealing with cases involving applications for certificates of derivar
tive citizenship where it was stated that if the person has dways
believed that his parents were lawfully married and that he was a
legitimate child, no public advantage would be gained from making
asearch of the laws of some foreign state in order to prove that his
parents were living in sin and that he was a bastard. Generaly,
where parties have held themsglves out to be man and wife, have
lived together over a period of time and have considered themselves
married, where there have been children born to the union, particu-
larly where there has been the color Of & marriage ceremony, for .
immigration purposes this is a good marriage, even though proof
of its formal perfection may be lacking.®
In summary, the religious marriage of the respondent had no
civil effect until recorded but such recordation made the marriage
effective as of the date of the celebration of the religious marriage
which was prior to the entry of the respondent into the United
States. The intent of Congress in according third preference status
to the "unmarried" son of a citizen or lawful resident alien makes it
clear that Congress set up a Federal standard with regard to the
term “unmarried,” and that reference to foreign law cannot be used
to defeat the clearly expressed congressional intent. The respondent
was not, under Italian law, “unmarried” in the true sense of the
word for immigration purposes when he applied for admission to the

*Matter o/ E—, J |. 4 N. Dec. 492 (Xtaly); Matter of Duran-llmﬁwu,
10 I. & N. Dee. 767 (Colombia); also see unreported Mutter of Santorelts,
AL11476957 (August 24, 1062) Sltaly) and anreported Matter of Banlam
A-12810024 (Apzil 29, 1903) (Italy
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United States. He was fully aware that he was required to remain
“unmarried” to continue to qualify for third preference status. The
absence of a formal perfection of the marriage, under the circum-
stances present herein, will not he permitted to evade the intent of

It is concluded that the respondent is subject to deporta-
tion upon the charge contained inthe order to show cause and upon
the-lodged charge.

ORDER: It is ordered that the appeal of theferial attorney he
sustained and that the respondent be deported to Italy pursuant to
law upon the charge contained in the order to show cause and upon
*the lodged charge.



