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In Visa Petition Procerdings

A-24652753
A-24652754
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(1) In order to be eligible for relative preference classification under section 203(a) of the
Immigration and Nationality Act, 8 U.8.C. 1153(a), the alien benefaciary must be fully
qualified at the time the visa petition is filed.

(2) Visa petitions to classify the beneficiaries as “unmarried sons” undler section 203(a)(2)
of the Act are denied where the beneficiaries’ alleged legitimation by their petitioner
father occurrcd only after he filed the petitions and, therefore, they were not fully
qualified as the petitioner’s legitimated children under section 101(h)(1)(C) of the Act
8 U.5.C. 1101(b)(1)(C), at the time the visa petitions were filed.

OxN BEHALF OF: PETITIONER:  Fannie B, Burch, Esquire
P.0. Box 307
Anmite, Louisiana 70422

By: Milholian, Chairman; Maniatis, Maguire, Morris, and Vacca, Board Members

These matters are before the Board on appeal from the District
Director’s decision of February 11, 1981, denying the petitions to clas-
sify the beneficiaries as the unmarried sons of a lawful permanent resi-
dent of the United States under section 208(2)(2) of the Isnmigration and
Nationality Act, 8 U.S.C. 1153(a)(2). The District Director found that
the beneficiaries had not been legitimated so as to qualify them as the
petitioner’s children under section 101(b)}(1)(C) of the Act, 8 U.8.C.
1101(b)(1)(C). The appeals will be dismissed.

The petitioner iz a 41.year-old native and citizen of Grenada and a
lawful permanent resident of the United States. The bereficiaries were
born out of wedlock in Trinidad on January 4, 1967, and April 5, 1969.
The petitioner states he is the beneficiaries’ natural father, although
their birth certificates do not include a father's name. The petitioner and
the beneficiaries’ mother have never married. The instant petitions were
filed November 20, 1979.

The beneficiaries can qualify as the petitioner’s “unmarried sons” for
preference immigrant status only if they qualify (or once qualified) as
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his “children” under section 101(b)(1) of the Act, which includes among
its definitions of “child”; _
a child legitimated under the law of the child’s residence or domicile, or under the law of
the father's residence or domicile, whether in or outside the United States, if such
legxtxmatxon takes place-before the child reaches the age of eigrhteen years and the child
is in the legal custody of the legitimating parent or parents at the time of such
legitimation.
Section 101(b)(1)(C). ‘The petitioner does not challenge the basis of the
District Director’s decision, which held that the beneficiaries had not
been legitimated. However, subsequent to that decision, the petitioner
executed a document entitled “Formal Acknowledgment of Illegitimate
Children,” which purportedly was executed in accordance with Louisi-
ana Revised Statutes section 9:391 and Louisiana Civil Code articles 202
and 203. Therefore, the petitioner contends that the beneficiaries are
now his properly legitimated children, and he requests that the peti-
tions be approved.

On this record, we are unable to determine if the petitioner’s “Formal
Acknowledgment of Illegitimate Children” constitutes a valid legitima-
tion of the beneficiaries under Louisiana law. See Matter of Ramirez, 13
I&N Dec. 6 (BIA 1971). Even assuming arguendo that the legitimation
is yalid, the petitions may not be approved.

It is clear that the claimed legitimation of the benoficiaries ocenrred
only after the instant petitions were filed. The filing date is vital, since
under long-standing federal regulations of both the Department of State
and the Department of Justice the priority date for issuance of a prefer-
ence immigrant visa is established by the filing date of an approved
preference visa petition. 22 C_F.R. 42.62(a); 8 C.F. R. 245.1(g)(2). Thus,
were these petitions to be approved, the beneficiaries would be accorded
priority dates as the petitioner’s legitimated sons prior to the time they
actually would have been legitimated. Such an anomaly cannot be
countenanced.

There are apparently no administrative or judicial precedents regard-
ing filing dates as they relate to an alien’s time of gualification in the
context of relative preference visa petitions. However, it has been held
in the case of preference visa petitions for alien professionals and labor-
ers that the alien must be qualified at the time the petition is filed.
Matter of Katigbak, 14 I&N Deec. 45 (Reg. Com. 1971); Matter of Wing’s
Tea Howse, 16 I&N Dec. 158 (Reg. Com. 1977). See also Matter of Greatl
Well, 16 1&N Dec. 142 (Reg. Com. 1977). The reasoning was stated
thusly:

Section 204 of the Act requires the filing of a visa petition for classification under section
203(a)(3). The latter section states, in pertinent part: “Visas shall next be made avail-
able to qualified immigrants who are members of the professions.” (Emphasis added.)

It Is clear that it was the intent of Congress that an alien be a recognized and fully
qualified member of the professions at the time the petition is filed. Congress did not
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intend that a petition that was properly denifable] because the beneficiary was not at
that time qualified be subsequently approved at a future date when the beneficiary may

become qualified under a new set of facts. To do otherwise would make a farce of the
preference system and prioricies set up by statuie and regulation,

Matter of Katigbak, supra, at 49. Like sections 203(a)(3) and (6), sec-
tions 203(a)(1), (2), (4), and (5) recite that visas shall next be made
available to qualified immigrants who are (present tense) the type of
rvelative thereafter specified. The provisions of 8 C.F.R. 245.1(g)(2) and
22 C.F.R. 42.62(a) appertain to all six visa preference categories as
well. Thus, the rationale expressed in Katigbak and Wing’s Tea H ouse
also applies with equal force here; qualifying facts which come into being
only subsequent to the filing of a preference visa petition may not be
considered in support ther-eof, since to do so would result in granting the
beneficiary a.visa priority date at a time when he was not qualified for
the preference classification songht. Accordingly, we hold that in order
to be eligible for relative preference classification under section 203¢a) of
the Act, the alien beneficiary must be fully qualified at the time the visa
petition is filed.

Here, the claimed legitimation of the beneficiaries occurred only after
the petitions were filed. Therefore, the beneficiaries were not then
qualified as the petitionex’s children under section 101(b)(1)(C) of the
Act, and the petitions Lo clussify them as unmarried sons under section
203(a)(2) of the Act may mot be approved.

ORDER: The appeals are dismissed.
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