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Just speculation, of course, but the rumblings about another SCOTUS vacancy have increased lately. Ted Cruz and
Chuck Grassley have both hinted within the past three months that they expect an opening on the Court this
summer, and the White House has reportedly “closely monitored retirement chatter by tapping into the network of
former Kennedy clerks.” Now here’s CNN hearing whispers of its own. Expect a summer blockbuster, the network
says — if not this year then certainly next.

Friends and associates believe Kennedy is seriously considering retirement. In general, the burdens of
age and demands at the court weigh in one direction. His deep interest — and leading role — in
America’s constitutional democracy weigh in the other.

The question appears not to be whether Kennedy will retire soon, but when — at the end of this June, or
next?...

[I]n play this time around could be a former Kennedy clerk, Judge Brett Kavanaugh of the United
States Court of Appeals for the District of Columbia, as well as former Solicitor General Paul Clement.
They were left off the last list in part because the President wanted to choose from individuals outside
the District of Columbia. That move, one source said, was in harmony with his “drain the swamp”
campaign promise.

Better that it happen this year than next year, not only because it’d be nice to have a replacement in Kennedy’s seat
as soon as possible but because a vacancy closer to the midterms will help motivate Democratic turnout in
November. Liberals can’t stop the confirmation of the next justice so long as Republicans hang together but they can
get angry enough about it to try to hand the Senate back to Chuck Schumer. The politics of a pre-midterm vacancy
could be volatile too. On the one hand, centrist Republicans who aren’t up for reelection (e.g., Susan Collins and
Lisa Murkowski) may feel extra pressure to confirm whoever Trump nominates knowing that the longer the seat
remains open, the greater the chance that the Senate will flip before it can be filled. On the other hand, the more it
looks like a Democratic wave is brewing, the more vulnerable Republicans who are up for reelection (e.g., Jeff
Flake, Dean Heller) might get nervous about confirming a stalwart conservative so soon before the vote. If Kennedy
quits now, most of those worries melt away.

http://hotair.com/archives/2017/05/01/cnn-friends-seem-think-anthony-kennedy-will-retire-no-later-next-summer/ 113



02.05.2017 CNN: Friends seem to think Anthony Kennedy will retire no later than next summer - Hot Air Hot Air

Jonathan Last posted an interesting email from a tapped-in reader today anticipating a Kennedy vacancy. What
happens if/when (and, let’s face it, it’s probably “when”) Collins and Murkowski start getting fidgety about another
conservative joining the Court and decide to form their own power bloc to maximize their influence over the
nomination. Is there any way to keep them in check? Maybe. Last’s correspondent urges Trump to stick to the list of
21 (now 20, with Gorsuch’s elevation) judges he compiled during the campaign:

The point is that the R’s have a 52-48 majority and it seems like at least 3 members of their conference
[Collins, Murkowski, McCain] are committed to “moderate” court picks. Three votes in a two-vote
majority and you’ve got a Gang going. Add in Manchin and Heitkamp and it’s “bipartisan,” too. Once
Trump is off the List and negotiating with DC insiders for someone like Kavanaugh or Clement what’s
to stop the Gang of Three (or Gang of Five) from demanding a seat at the table? After all, they would
have the power to scuttle any “extreme” pick at their say-so, and it’s not like Trump is deviating in an
anti-swamp/base-service direction by leaving the List to consider DC judges.

If Trump stays on the List he has a response to that. The field is not open to negotiation. He was elected
to put these specific people on the Court. They have been vetted, in a sense, by the American people.
Will that argument persuade Collins to go soft on the swing seat? Probably not. But if the List isn’t
open to negotiation, the Gang can’t show up and use its leverage to sway the open negotiations. A Gang
of Three effort to supplant the List would be closer to a hostile takeover on a core base issue than
anything else, and that would put someone like McCain in a much more precarious position.

Coincidentally, or maybe not coincidentally, Trump declared in an interview just yesterday that he’ll continue to
draw SCOTUS nominees from his list of 20 judges — which, if true, means that conservative rock stars Kavanaugh
and Clement are out. I think Last’s pal is right, though, that the list could be a useful guardrail for the Collins
contingent in the Senate. The White House may need to cave to the extent that it asks the moderates in advance to
identify judges on the list whom they find acceptable; if they agree, that would narrow his choices but would still
assure him a nominee whom he’s already deemed to be qualified. In other words, the Collins wing would get to
determine who Trump’s shortlist is but only by choosing from among a field of candidates he’s already identified.
Alternately, Trump could decide to “order off the menu” by telling the moderates privately that he’d like to
nominate Kavanaugh or Clement and gauging how they react. If they balk, they might suggest returning to the list as
a fallback compromise option — which would be fine from Trump’s perspective and would box them in by putting
heavy pressure on them to approve whoever he ends up ordering from “the menu.” The list does give him leverage.
It just doesn’t give him the ability to impose his will. But then, that’s the way the Constitution wants it.
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