21/12/2020

Cited By (8)

Perry v. Gonzales, 472 F. Supp. 2d 623 - CourtListener.com

(/feed/search/?type=o&q=cites%3A(2312683))

This case has been cited by other opinions:
• Etape v. Chertoff (2007) (/opinion/1023299/etape-v-chertoff/?)
• Bustamante v. Chertoff (2008) (/opinion/1506791/bustamante-v-chertoff/?)
• Xie v. Mukasey (2008) (/opinion/1461995/xie-v-mukasey/?)
• Hamdan v. Chertoff (2007) (/opinion/1398751/hamdan-v-chertoff/?)
• Agarwal v. Napolitano (2009) (/opinion/2426538/agarwal-v-napolitano/?)
View Citing Opinions (/?q=cites%3A(2312683))
Q. Get Citation Alerts (/?show_alert_modal=yes&q=cites%3A(2312683))

Authorities (17)
This opinion cites:
• Brock v. Pierce County, 476 U.S. 253 (/opinion/111668/brock-v-pierce-county/?) (12 times)
• United States v. Viken Hovsepian Viken Yacoubian, Viken Hovsepian v. ... (/opinion/785288/united-states-v-viken-hovsepian-viken-yacoubian-viken-hovsepian-vunited/?) (11 times)
• Etape v. Chertoff, 446 F. Supp. 2d 408 (D. Maryland 2006) (/opinion/2315508/etape-v-chertoff/?) (6 times)
• Whitmore v. Arkansas, 495 U.S. 149 (/opinion/112418/whitmore-v-arkansas/?) (5 times)
• Arizonans for Official English v. Arizona, 520 U.S. 43 (/opinion/118093/arizonans-for-official-english-v-arizona/?) (3 times)
View All Authorities (/opinion/2312683/perry-v-gonzales/authorities/?)

Related Opinions
The following opinions cover similar topics:
• Izraileva v. Chertoff (/opinion/2494981/izraileva-v-chertoff/?)
• Hamdan v. Chertoff (/opinion/1398751/hamdan-v-chertoff/?)
• Popnikolovski v. USCIS (/opinion/2472536/popnikolovski-v-uscis/?)
• Martinez v. SECRETARY, DEPT. OF HOMELAND SEC. (/opinion/2407369/martinez-v-secretary-dept-of-homeland-sec/?)
• Etape v. Chertoff (/opinion/2315508/etape-v-chertoff/?)
Search Full List (/?q=related:2312683&stat_Precedential=on)

Share
0 (mailto:?
subject=Perry%20v.%20Gonzales%2C%20472%20F.%20Supp.%202d%20623%20at%20CourtListener.com&body=https://www.courtiistener.com/opinion/2312683/perryv-gonzales/)
(http://www.facebook.com/share.php?u=https://www.courtlistener.com/opinion/2312683/perry-v-gonzales/&t=Perry v. Gonzales, 472 F. Supp. 2d 623 at
CourtListener.com) Q (http://twitter.com/home?status=https://www.courtlistener.com/opinion/2312683/perry-v-gonzales/)
https://www.courtlistener.com/opinion/2312683/perry-v-gonzales/

☆

Perry v. Gonzales, 472 F. Supp. 2d 623 (D.N.J. 2007)
District Court, D. New Jersey
Filed: February 1st, 2007
Precedential Status: Precedential
Citations: 472 F. Supp. 2d 623
Docket Number: Civil Action No. 06-CV-313 (PGS)
Author: Peter G. Sheridan (/person/2950/peter-g-sheridan/)

472 F. Supp. 2d 623 (2007)

Haim PERRY, Plaintiff,
v.
Alberto R. GONZALES, Attorney General of the United States;
Michael Chertoff, Secretary for Department of Homeland
https://www.courtlistener.com/opinion/2312683/perry-v-gonzales/

1/4

21/12/2020

Perry v. Gonzales, 472 F. Supp. 2d 623 - CourtListener.com

Security, Emilio T. Gonzalez, Director, United States Citizenship
and Immigration Services ("USCIS"); Andrea Quarantillo,
District *624 Director, USCIS Newark, New Jersey; Robert S.
Mueller, III, Director, Federal Bureau of Investigations ("FBI");
Porter J. Goss, Director of Central Intelligence Agency ("CIA"),
Defendant.
Civil Action No. 06-CV-313 (PGS).

United States District Court, D. New Jersey.
February 1,2007.
*625 Edwin R. Rubin, Newark, NJ, for Plaintiff.
Jafer Aftab, Office of the U.S. Attorney, Newark, NJ, for Defendant.

OPINION
SPIERIDAN, District Judge.
This matter presents an issue yet to be decided by the Third Circuit. Plaintiff, Plaim Perry, who filed a Complaint in the District Court following the United States
Citizenship and Immigration Services' ("CIS") failure to timely process his application for naturalization, was granted naturalization by CIS while the matter was pending
before this Court. The Complaint was filed on January 23, 2006. The issue before the Court is whether CIS had jurisdiction to make a determination on the application
once the plaintiff filed his Complaint in the District Court pursuant to 8 U.S.C. § 1447(b). Although no motion is pending before the Court, in light of federal courts'
continuing obligation to sua sponte raise the issue of subject-matter jurisdiction, this Court will address the issue. Desi's Pizza, Inc. v. City of Wilkes-Barre, 321 F.3d 411
(/opinion/781057/desis-pizza-inc-desis-famous-pizza-inc-desi-pizza-wp-inc-dfp/), 420 (3d Cir.2003).

I
Plaintiff filed an N-400 Application for Naturalization with CIS at the Vermont Service Center Office on May 17, 2002. On at least two occasions, plaintiff submitted to
fingerprinting for criminal and security clearances. On December 15, 2002, and again on January 26, 2006, CIS requested that the Federal Bureau of Investigation (FBI)
review its records and report any relevant information about the plaintiff. On March 27, 2003, plaintiff was interviewed by a designated District Adjudication Officer in
Newark, New Jersey. Plaintiff has maintained that this interview rises to the level of an "examination" in accordance with the Immigration and Nationality Act (INA),
Section 335 (8 U.S.C. § 1446), which triggers the 120-day statutory period for CIS to issue a determination on the naturalization application. On May 1,2003, plaintiff was
given notice that he had passed the U.S. history and government exam. Although the FBI had provided two preliminary reports regarding plaintiffs background check,
security clearance was still pending and, thus, no decision could be rendered.
On January 26, 2006, nearly 35 months since plaintiffs interview and without a final decision from CIS, plaintiff filed the instant Petition for Flearing on Naturalization and
Complaint for Mandamus, requesting that the Court grant naturalization or, in the alternative, direct CIS to render an immediate decision on the application. On May 9,
2006, the U.S. Attorney's *626 Office filed a motion to dismiss or remand, arguing that the March 27, 2003 interview did not constitute an "examination" under 8 U.S.C. §
1446 and, therefore, the 120-day period did not begin to run. The motion was opposed by plaintiff.
While the motion was pending before the Magistrate Judge, on September 18, 2006, CIS issued a decision, granting plaintiff naturalization. Without knowledge of CIS's
adjudication of the application, on September 25, 2006, the Magistrate issued a Report and Recommendation, recommending the matter be remanded to CIS with
instructions to render an immediate decision upon receipt of the FBI's background check. On that same date, the U.S. Attorney, pursuant to Arizonans for English v.
Arizona, 520 U.S. 43 (/opinion/118093/arizonans-for-officiai-english-v-arizona/), 68 n. 23, 117 S. Ct. 1055 (/opinion/118093/arizonans-for-official-english-v-arizona/), 137
L. Ed. 2d 170 (/opinion/118093/arizonans-for-official-english-v-arizona/)(1997), advised this Court "that the case is potentially moot, because this Court and United States
Citizenship and Immigration Services may have concurrent jurisdiction."
Neither a stipulation of dismissal, motion to dismiss, or magistrate appeal was filed by the parties. Rather, counsel agreed between themselves that the time for which the
parties could object to the Report and Recommendation was effectively tolled until the Court advises counsel how it wishes to proceed.

Federal courts are courts of limited, not general jurisdiction. See Mansfield, C. & L.M. Ry. Co. v. Swan, 111 U.S. 379 (/opinion/91122/mansfield-c-lmr-co-v-swan/), 383, 4
S. Ct. 510 (/opinion/91122/mansfield-c-lmr-co-v-swan/), 28 L. Ed. 462 (/opinion/91122/mansfield-c-lmr-co-v-swan/)(1884). These courts are empowered by Article III of
the Constitution and the statutes enacted by Congress pursuant thereto. "Every grant of federal jurisdiction must fall within one of the nine categories of cases and
controversies enumerated in Article III." In re TMI Litigation Cases Consol. II, 940 F.2d 832, 861-62 (3d Cir.1991) (Scirica, J., concurring) (citing Hodgson v. Bowerbank, 5
Cranch (9 U.S.) 303, 3 L. Ed. 108 (/opinion/2620974/hodgson-v-bowerbank/)(1809)). Therefore, "before a federal court can consider the merits of a legal claim, the person
seeking to invoke the jurisdiction of the court must establish the requisite standing to sue." Whitmore v. Arkansas, 495 U.S. 149 (/opinion/112418/whitmore-v-arkansas/),
154, 110 S. Ct. 1717 (/opinion/112418/whitmore-v-arkansas/), 109 L. Ed. 2d 135 (/opinion/112418/whitmore-v-arkansas/)(1990). The doctrine of standing "identifies]
those disputes which are appropriately resolved through the judicial process." Id. at 155, 110 S. Ct. 1717 (/opinion/112418/whitmore-v-arkansas/). The existence of a
case or controversy is a necessary element of every cause of action under Article III. DeFunis v. Odegaard, 416 U.S. 312 (/opinion/109012/defunis-v-odegaard/), 316, 94
S. Ct. 1704 (/opinion/109012/defunis-v-odegaard/), 40 L. Ed. 2d 164 (/opinion/109012/defunis-v-odegaard/)(1974). Under Article III, a district court "lacks subject matter
jurisdiction over a dispute that is moot." Vestcom Ina, Inc. v. Chopra, 114 F. Supp. 2d 292 (/opinion/2343305/vestcom-intern-v-chopra/), 296 (D.N.J.2000). Mootness is a
jurisdictional issue that "a federal district court must resolve before it assumes jurisdiction." North Carolina v. Rice, 404 U.S. 244 (/opinion/108413/north-carolina-v-rice/),
246, 92 S. Ct. 402 (/opinion/108413/north-carolina-v-rice/), 30 L. Ed. 2d 413 (/opinion/108413/north-carolina-v-rice/)(1971). Therefore, the main question in determining
mootness "is whether a change in circumstances since the beginning of the litigation precludes any occasion for meaningful relief." Old Bridge Owners Coop. Corp. v.
Township of Old Bridge, 246 F.3d 310 (/opinion/772808/old-bridge-owners-cooperative-corp-north-county-conservancy-of-union-city/), 314 (3d Cir.2001). Moreover, lack
of subject matter jurisdiction may be raised by the Court sua sponte at any time. Bender v. Williamsport Area School Dist., 475 U.S. 534 (/opinion/111617/bender-vwilliamsport-area-school-dist/), 541, 106 S. Ct. 1326 (/opinion/111617/bender-v-williamsport-area-school-dist/), 89 L. Ed. 2d 501 (/opinion/111617/bender-v-williamsporthttps://www.courtlistener.com/opinion/2312683/perry-v-gonzales/
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area-school-dist/)(1986); Louisville & Nashville Railroad Co. v. Mottley, 211 U.S. 149 (/opinion/96889/louisville-nashville-r-co-v-mottley/), 152, 29 S. Ct. 42
(/opinion/96889/louisville-nashville-r-co-v-mottley/), 53 L. Ed. 126 (/opinion/96889/louisville-nashville-r-co-v-mottley/)(1908); Van Holt v. Liberty Mutual Fire Ins. Co., 163
F.3d 161 (/opinion/760123/re-van-holt-jo-van-holt-v-liberty-mutual-fire-insurance-company-liberty/), 166 (3d Cir.1998). In this case, if the Court finds that CIS had no
authority to act once the matter was filed in district court, then the CIS decision approving the application would be void and the matter, as it stands before the Court,
would not be moot.

*627 III.
The few circuit and district courts that have addressed the issue of whether 8 U.S.C. § 1447(b) confers exclusive or concurrent jurisdiction on the district court once a
plaintiff files a complaint are seemingly, split. A case out of the Ninth Circuit, United States v. Hovsepian, 359 F.3d 1144 (/opinion/785288/united-states-v-vikenhovsepian-viken-yacoubian-viken-hovsepian-v-united/)(9th Cir.2004) (Hovsepian II), held that district courts are granted exclusive jurisdiction in such cases.The only
other circuit court to decide the issue was the Fourth Circuit, in an unpublished opinion, which held to the contrary. Kia v. U.S. Immigration & Naturalization Service, 175
F.3d 1014 (4th Cir. 1999). Etape v. Chertoff, 446 F. Supp. 2d 408 (/opinion/2315508/etape-v-chertoff/)(D.Md.2006), a recent opinion out of the District of Maryland,
analyzed Hovsepian II, criticizing its reasoning and pointing out its flawsf2! In this district, there is at least one case where the Court accepted the Fourth Circuit's
construction. However, that Court did not analyze the jurisdictional issue.
In Becker v. Chertoff, 2006 WL 2128132 (D.N.J.)(Brown), the Court was confronted with an identical fact pattern as presented here. Following the expiration of the 120day period, the applicant filed a complaint in the District Court on April 6, 2006. On June 9, 2006, CIS granted Becker's petition and naturalized Becker as a United States
citizen. A motion to dismiss was filed and, without discussion on the issue of jurisdiction, the Court found the matter moot. Thus, although the Court chose not to
expressly endorse concurrent jurisdiction, by dismissing the matter as moot and validating CIS's decision, the opinion implicitly supports the notion that CIS retains
concurrent jurisdiction.
In order to determine whether the district court's jurisdiction is exclusive, one must analyze the statute and the congressional policy objectives. The applicable statute
provides:

If there is a failure to make a determination under section 1446 of this title before the end of the 120-day period after the date on
which the examination is conducted under such section, the applicant may apply to the United States district court for the district
in which the applicant resides for a hearing on the matter. Such court has jurisdiction over the matter and may either determine
the matter or remand the matter, with appropriate instructions, to the Service to determine the matter.
8 U.S.C. § 1447(b).
Clearly, following the expiration of the 120-day period, jurisdiction is conferred on the district court by Congress. The question, however, is whether CIS is divested of its
jurisdiction when such a complaint is filed. The Hovsepian II Court found that the statutory language granting the district court the power to "either determine the matter
or remand the matter" left no room for a subsequent determination by the agency. Hovsepian II, 359 F.3d at 1160. The Ninth Circuit believed that had Congress intended
for the agency to retain decision making power, such an option would have been expressly provided. Id. That court further found support in the portion of the text
allowing for "remand [of] the matter, with appropriate instructions, to the Service to determine the matter.” Id. at 1160-61; 8 U.S.C. § 1447(b). The circuit court likened the
remand option to a remand to the district court, which occurs only in situations where the district court has lost jurisdiction and is acquired by the circuit court upon the
*628 filing of a proper notice of appeal. Hovsepian II, 359 F.3d at 1160. The court was of the opinion that ordering the agency "to determine the matter," when the agency
already had the power to determine the matter, would render the phrase surplusage. Id.
The clear purpose of the statute is to reduce unnecessary delay in resolution of citizenship disputes. See generally, Rochvarg, Reforming the Administrative Naturalization
Process: Reducing Delays While Increasing Fairness, 9 Georgetown Immigration Law Journal 397 (1995). The Court's goal should be to effectuate this intent. Congress
thus granted district courts jurisdiction as a means of last resort to stimulate action on the naturalization application. After all, CIS is "the agency primarily charged by
Congress to implement the public policy underlying the [naturalization] laws." INS v. Miranda, 459 U.S. 14 (/opinion/110808/ins-v-miranda/), 19, 103 S. Ct. 281
(/opinion/110808/ins-v-miranda/), 74 L. Ed. 2d 12 (/opinion/110808/ins-v-miranda/)(1982).
In challenging Hovsepian ll's statutory construction, the court in Etape believed that the explicit allowance to remand provides support for the contention "that Congress
did not intend to prohibit CIS from making a decision as a consequence of its failure to act within 120 days." Etape, 446 F.Supp.2d at 417. That court found that "[njothing
in the statute strips CIS of its jurisdiction where more than 120 days has elapsed since a naturalization examination, CIS has not rendered a decision, and the applicant
has filed claim in the district court pursuant to § 1447(b)." Id. at 416. "The statutory language makes clear that the jurisdiction of the district court under § 1447(b) is
premised on a naturalization application that has not yet been adjudicated by CIS." Id.
The Ninth Circuit relied on Brock v. Pierce County, 476 U.S. 253 (/opinion/111668/brock-v-pierce-county/), 106 S. Ct. 1834 (/opinion/111668/brock-v-pierce-county/), 90
L. Ed. 2d 248 (/opinion/111668/brock-v-pierce-county/)(1986), as controlling precedent, for the proposition that 8 U.S.C. § 1447(b) is an effective "jurisdiction-stripping
statute," a contention Etape finds misplaced. Compare, Hovsepian II, 359 F.3d at 1161 with Etape, 446 F.Supp.2d at 416-17. According to the Hovsepian II Court, "Brock
held that an agency does not lose jurisdiction unless the statute at issue requires that the agency act within a particular time period and the statute specifies a
consequence for failure to comply with the time limit." Hovsepian II, 359 F.3d at 1161 (citing Brock, 476 U.S. at 259, 266, 106 S. Ct. 1834 (/opinion/111668/brock-vpierce-county/), 90 L. Ed. 2d 248 (/opinion/111668/brock-v-pierce-county/)). Finding 8 U.S.C. § 1447(b) to fit squarely within those parameters, the Ninth Circuit held that
the agency was divested of jurisdiction upon the filing of a complaint with the district court. Hovsepian II, 359 F.3d at 1161. This is an overbroad reading of Brock. In fact,
the Supreme Court noted that this language evolved from a line of precedent in the Courts of Appeals, which the Supreme Court "never expressly adopted," but whose
underpinning stem from decisions of the Supreme Court. Brock, 476 U.S. at 259-60, 106 S. Ct. 1834 (/opinion/111668/brock-v-pierce-county/), 90 L. Ed. 2d 248
(/opinion/111668/brock-v-pierce-county/). The Supreme Court cautioned against stripping an agency of its authority in matters over which it is charged to enforce. The
Court stated:

We would be most reluctant to conclude that every failure of an agency to observe a procedural requirement voids subsequent
agency action, especially when important public rights are at stake. When, as here, there are less drastic remedies available for
failure to meet a statutory deadline, courts should not assume that Congress intended the agency to lose its power to act.
Brock, 476 U.S. at 260, 106 S. Ct. 1834 (/opinion/111668/brock-v-pierce-county/), 90 L. Ed. 2d 248 (/opinion/111668/brock-v-pierce-county/). Etape adopted the
Supreme Court's rationale and found that filing a complaint with the district court, affording concurrent jurisdiction, was a "less drastic" remedy than stripping an agency
of its *629 power to act. Etape, 446 F.Supp.2d at 417.
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The Ninth Circuit highlighted several policy objectives that Congress allegedly sought to further by enacting the Immigration Act of 1990, including: (1) to reduce the
waiting time for naturalization applicants; (2) to streamline the process of applying for naturalization and reduce the burdens on the courts and INS; and (3) consistency
and fairness of naturalization decisions. Hovsepian II, 359 F.3d at 1163-64.
The Hovsepian II Court believed that concurrent jurisdiction would frustrate the, purpose of § 1447(b) because CIS would no longer have incentive to act within the 120day period. Id. at 1163. While this Court acknowledges the concerns of the Ninth Circuit, the goal of Congress is to reduce the waiting time on naturalization applications,
and concurrent jurisdiction best addresses this concern. Requiring CIS to cease all work on the application upon the filing of a complaint, only to have the matter possibly
remanded back to CIS months later for the agency to pick up where it left off would be counterproductive. Generally, CIS is acting expeditiously and efficiently in the time
it is allotted to decide naturalization applications. If such action takes longer, it is likely that a good reason exists; however, the statute affords an applicant the right to
petition the district court for relief primarily to prod the process along. The Judiciary must acknowledge that its procedures do not result in quick resolutions as Congress
intended here. Take this case; it has been about one year since filing of the Complaint. In May, 2006, the government Moved to dismiss rather than answer. Six months
later, the magistrate rendered a decision on the application. The point is that if CIS had not acted, the case would still be in the early discovery stage of the litigation
process. Since Congress's view is that "ending delay" is the goal, it appears that concurrent jurisdiction fosters this purpose.
The Ninth Circuit only considered the situation where CIS denies an application after a petition is filed with the district court and determined that, in such cases, judicial
time is wasted. Id. Under those circumstances, according to the Hovsepian II Court, the court's work would be duplicative and useless, requiring dismissal while an
applicant exhausts his or her administrative remedies and then, if requested by the applicant, undertake a de novo review of CIS's decision. Id. at 1163-64. However, that
supposition is not entirely correct. Upon such a de novo review the Court would have the benefit of an administrative record and opinion by CIS who possesses more
expertise than the Court on such matters. This would certainly save much time. Moreover, not only does the Ninth Circuit ignore the time and resources that may be
saved in the denial situation, it also fails to recognize the preservation of judicial resources when CIS grants a naturalization application while the matter is pending in the
district court, as occurred in the instant case. The inescapable conclusion is that much judicial time and resources will be saved if CIS is not stripped of jurisdiction while
the matter is pending in the district court. Congress' goal was to eliminate undue delay in the processing of naturalization applications. Suspending CIS's involvement,
after CIS has already had substantial time dealing with the file and is fully familiar with the facts and issues, does not buttress this objective.
Concern was also raised by the Ninth Circuit regarding consistency and fairness in naturalization decisions. Id. at 1164. The fear is that concurrent jurisdiction would
provide no incentive for CIS to act within the proscribed 120-day period and *630 would lead to rushed decisions once the application is before the district court (e.g.
"INS will no longer have much incentive to act on a naturalization application with the 120-day period.”). Id. In fact, Congress often finds that the opposite is true. One
court has noted that "historical familiarity and policymaking expertise account in the first instance for the presumption that Congress delegates interpretive lawmaking
power to the agency rather than to the reviewing court, we presume here that Congress intended to invest interpretive power in the administrative actor in the best
position to develop these attributes." Martin v. Occupational Safety and Health Review Comm'n, 499 U.S. 144 (/opinion/112561/martin-v-occupational-safety-and-healthreview-commn/), 153, 111 S. Ct. 1171 (/opinion/112561/martin-v-occupational-safety-and-health-review-commn/), 113 LE d.2d 117 (1991) (citations omitted). Thus, the
Court should encourage CIS to render decisions on naturalization applications. The Court should not thwart the agency from resolving an applicant's filing. Absent clear
facts, the Court should not base policy on speculations such as "concurrent jurisdiction might cause a rushed decision making process and might increase the possibility
that mistakes will be made." Hovsepian II, 359 F.3d at 1164.

IV.
The facts of this case were contemplated in Etape, where the court hypothesized that “CIS could grant a naturalization application while a complaint was pending, and an
interpretation of § 1447(b) that divested CIS of jurisdiction would invalidate that action." Etape, 446 F.Supp.2d at 418. In fact, the Etape Court observed, in a footnote, that
there have been many cases in that district where CIS approved naturalization during the pendency of the district court proceeding which were dismissed as moot or
voluntarily withdrawn. Id. at 418, n. 5. The same is likely true in districts throughout the country.
Therefore, the best way to effectuate the Congressional intent is to allow concurrent jurisdiction between CIS and the District Court following the filing of a Complaint with
the District Court as authorized by § 1447(b). The rule as expressed in Etape is persuasive and should be followed in this circuit. Accordingly, CIS has jurisdiction to
naturalize the plaintiff. For the foregoing reasons, the Court finds that plaintiff's Complaint is moot and that this Court has no subject matter jurisdiction. The Complaint is
dismissed.

NOTES
[1] One hornbook has stated that this is "the majority view," U.S. Citizenship and Naturalization Handbook § 10:14, but that is an overstatement.
[2] A Notice of Appeal was filed before the Fourth Circuit on August 17, 2006 and is currently pending before that court.
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