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(1) In visa petition appeals involving section 204(a)(2)(A) of the Immigration and Na
tionality Act, 8 U.S.C. § 1154(aX2)(A) (1988), the Board will not review the issue of 
the bona fides of the petitioner's prior marriage if 5 years have elapsed since the 
petitioner obtained her lawful permanent residence. 

(2) Where Lbl:f v,ba potition wa:t initially o.pprovablo subject to the petitinn .... 'R ITlP.et

ing a burden which has lapsed with the passage of time, the majority finds the 
rationale expressed in Matter of Bardouille, 18 I&N Dec. 114 (BIA 1981), not appli. 
cable. Matter of Atembe, 19 I&N Dec. 427 (BIA 1986); and Matter af Driga, 18 I&N 
Dt!c. 223 (BlA 1982), distinguished. 

ON BEHALF OF PETITIONER: 
Prose 

ON BEHALF OF SERVICE: 
Steven R. Abrams 
District Counsel 

BY: Milhollan, Chairman; Dunne and Heilman, Board Members. Dissenting Opin. 
ion: Morris and Vacca, Board Members. 

The petitioner has filed a spousal second-preference petition on 
behalf of the beneficiary pursuant to sec:tion 209(a)(2) of the Immi
gration and Nationality Act, 8 U.S.C. § 1153(a)(2) (1988). In a deci
sion dated July 1, 1987. the acting Immigration and Naturalization 
Service Regional Service Center ("RSC") director applied section 
204(a)(2)(A) of the Act, 8 U.S.C. § 1154{a)(2)(A) (1988). to the instant 
petition and concluded that the petitioner had not met her burden 
of establishing eligibility for the benefit sought. The petitioner has 
appealed from that decision. The 'record will be remanded for fur~ 
ther proceedings. 

The petitioner is a 81-year-old lawful permanent resident. She ac
quired her lawful permanent resident status on February 4, 1983, 
by virtue of her marriage to Cyprien Neree, a lawful permanent 
resident whom the petitioner had married on June 24, 1982. The 
petitioner obt.ainen a divorce from Mr. Neree on June 17,1985. 
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The beneficiary is a 32-year-old native and citizen of Iran. He en
tered the United States. in 1979 as a nonimmigrant student. The 
petitioner and the beneficiary were married on April 25, 1986. The 
petitioner filed a visa petition on behalf of the beneficiary on Janu
ary 15, 1987. 

On. May 12, 1987, the Service sent a notice to the petitioner re
questing that she submit evidence to establish that her marriage to 
Mr. N erea "was not entered into for the purpose of evading" the 
immigration laws. In response-to· this notice, the petitioner submit
ted a letter from a bank vice-president who indicated that the peti
tioner and Mr. Neree had opened a joint bank account on April 11, 
1982~ and that the account had been satisfactorily maintained. The 
acting RSC director reviewed the evidence submitted by the peti
tioner, applied section 204(a)(2)(A)(ii) of the Act to the petition, and 
concluded that the petitioner had not shown by "clear and convinc
ing evidence" that she entered into her marriage with Mr. Neree 
in good faith. 

On appeal, the petitioner disputes the acting Rae director's deci-
. sion and contends that her marriage to Mr. Neree was entered into 
in good faith. We need not address this issue, however, because the 
question of the bona fides of the petitioner's marriage to Mr. Neree 
has become moot for purposes of the adjudication of the instant 
visa :petition. 

Section 204(a)(2)(A) of the Act provides: 
The Attorney General may not approve a spousal second preference petition med 
by an alien who, by' virtue of a prior marriage, has been accorded the status of an 
alien lawfully admitted for permanent residence as the spouse of a citizen of the 
United States or as the spouse of WI. ali."u lllwCully admitted for permllll.ent re:n. 
dence, unless-

(i) a period of5 years has elapsed after the date the alien acquired the status of 
an alien lawfully admitted for permanent residence, or 

(ll) the alien establishes to the satisfaction of the Attorney General by clear and 
convincing evidence that the prior marriage (on the basis of' which the alien ob
tained the status of an alien lawfully admitted for permanent residence) was not 
entered into fOr the purpose of evad1uK >Illy pJ:ovision of the immigration Inw",. 

In this subparagraph, the term "spousal second preference petition" refers to a 
petition, seeking preference status under section 203(aX2), for an alien as Ii spouse 
of an alien lawfully admitted for permanent residence.1 

According to the terms of section 204(a)(2)(A)(i) of the Act, as set 
forth above, the Attorney General may approve a spousal second· 
preference petition filed by an alien who obtained lawful perma· 

1 This provision was added to the Act by section 2(c) of the Immigration Marriage 
Fraud Amendments of 1986, Pub. L. No. 99-639, 100 Stat. 3537, 3541. See Mutter of 
Patel. 19 I&N Dec. 774 (BIA 1988). 
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nent residence by virtue of a previous marriage if 5 years have 
passed since the alien acquired her lawful permanent resident 
status. The petitioner here acquired her lawful permanent resi
dence on February 4, 1988. Because 5 years have elapsed sinee the 
petitioner became a lawful permanent resident, z the visa petition 
which she filed on behalf of the beneficiary may now be approved 
irrespective of the issue of whether the petitioner has established 
by "clear and convinCing evidence" that, her pl-eviows marriage was 
not fraudulent. 

We note that in previous visa petition cases involving section 
203(a)(2) of the Act we have held that a petition would not be ap
proved unless the beneficiary was qualified for preference status at 
the time the petition was filed, to prevent the beneficiary from ob
taining a priority date to which he or she was not entitled. Matter 
of Atembe, 19 I&N Dec. 427 (BIA 1986); Matter of Drigo, 18 I&N 
Dec.' 228 .(BIA 1982); Matter of Bardouille, 18I&N Dec. 114 (BIA 
1981). In each of the foregoing cases, however, the beneficiaries 
were indisputably ineligible for preference stat.us when the peti
tions were filed on their behalf. Matter of Atembe, supra (benefici- . 
ary had not been. "legitimated" and did not qualify as a "child" 
wUhiu the meaning of section lOl(b)(l)(C) of the Act. 8 U.S.C. 
§ llOl(bXl)(C) (1982»; Matter of Drigo, supra (beneficiary did not 
qualify as an adopted uchild" under section 101(b)(1)(E) of the Act); 
Matter of Bardouille. supra ("legitimation" of the beneficiaries oc
curred after the visa petitions were filed). By contrast, there was 
no bar to the approval of the instant visa petition when it was filed 
by the petitioner; the Service had the authority pursuant to section 
204(a)(2)(A) to approve the second-preference petitioIl if the peti
tioner disproved fraud with respect to her prior marriage or if she 
had been a lawful permanent resident for 5 years. Under these cir
CUImitallces, where the petition was initially approvable subject to 
the petitioner's meeting a burden which has lapsed with the pas
sage of time, we do not find the rationale expressed in the Bar
dOl!-ille line of cases to he applicable. 

Thus, while we do conclude that the "clear and convincing evi
dence" issue in this case has become moot for the disposition of the 
petitioner's appeal, we do not suggest by this result that section 
204(a)(2)(A) of the Act requires that the Service ignore evidence of 
marriage fraud after an alien has been a lawful permanent resi
dent for 5 years. When the Service obtains evidence that a lawful 

:I There is no indication in the record that the Service has initiated proceedings 
against the petitioner challenging the legitimacy of her lawful permanent resident 
status. 
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permanent resident has engaged in marriage fraud., the Service 
may initiate the appropriate proceedings against that alien. See 58 
Fed. Reg. 30,011, 30,016 (1988) (to be codified at 8 C.F.R. 
§ 204.1(o)(2)(ii». Since that COUrsA of action is available to the Serv
ice, however, we do not find that it is necessary to examine the 
issue of the good faith of an alien's prior marriage in cases where 
the alien has been a lawful permanent resident for 5 years and her 
visa petition may be approved pursuant to section 204(a)(2)(A)(i) of 
the Act. 

Finally. although the Service may no longer apply the "clear and 
convincing evidence" standard in section 204(a)(2)(A)(tl) to the in
stant petition, the Service may still wish to inquire as to the good 
faith of the petitioner's existing marriage. Accordingly, the record 
will b.e remanded for furtner proceedings. On remand, the petition
er bears the burden of proving by a preponderance of evidence that 
she and the beneficiary intended to establish a life together at the 
time of their marriage. See, e.g., Matter of McKee, 17 I&N Dec. 332 
<BIA 1980). 

ORDER: The record is remanded to the acting RBC director 
for further proceedings consistent with the foregoing opinion and 
the entry of a new decisiun. 

DISSENTING OPINION: James P. Morris, Board Member 

I respectfully dissent. 
The majority has held that it is unnecessary to address the ques

t.jnn of the bona fides of the petitioner's marriage to Mr. Neree be
cause that question has become moot for the purposes of adjudicat
ing the instant visa petition. The majority reaches that conclusion 
because of the fact that 5 years have elapsed since the petitioner 
became a lawful permanent resident, and the visa petition that :she 
filed on behalf of the beneficiary may now be approved without 
proof that her former marriage was not fraudulent. I disagree with 
the cUlld~iol1. that the i..eaue of the bona £idas of petitioner's mAl'

riage to Mr. Neree has become moot for the purposes of adjudicat
ing this appeal. 

In Matter of Bardouille, 18 I&N Dec. 114 (BIA 1981), we held that 
in order to be eligible for relative preference classification under 
section 203(a) of the Immigration and Nationality Act, 8 U.S.C. 
§ 1153(a) (1982), the alien beneficiary must be fully qualified at the 
time the visa petition is filed. When the visa petition was flied by 
Marie pazandeh, the beneficiary was not qualified for preference 
classification because neither of the two requirements of section 
204(a)(2)(A) of the Act, 8 U .S.C. § 1154(a)(2)(A) (1988), had been mat. 
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i.e., because (1) 5 years had not elapsed since the petitioner became 
a lawful permanent resident and (2) the petitioner had not estab. 
lished to the satisfaction of the Attorney General by clear and con~ 
vincing evidence that her prior marriage was not entered into for 
the purpose of evading any provision of the immigration laws. In 
this connection I have no difficulty in finding that the acting RSe 
director was clearly correct in holding that the meager evidence 
submitted by the petitioner was insufficient to meet the statutory 
requirement. 

The statement in the majority opinion that there was no bar to 
. the approval of the petition is plainly wrong. The statute specifical
ly states in section 204(a)(2)(A) that the Attorney General may not 
approve a petition such as the one filed in this case unless one of 
two conditions has been met: 

(1) a period of 5 years has elapsed after the date the alien acquired the status of 
an alien lawfully admitted for permanent residence, or 

(2) the \Wen establishes to the 9atiAfaction of the Attorney General by clear and 
convincing evidence that the prior marriage (on the basis of which the alien ob
tained the status of an alien lawfully admitted for permanent residence) was not 
entered into for the purpose of evading any provision of the immigration laws. 

Since neither of the conditions had been met, the Attorney Gen· 
eral was forbidden by the statute from approving the petition. 
Therefore, to hold that there was no bar to the approval of the visa 
petition flies in the face of the plain language of the statute. 

For the foregoing reasons, I find that the Board's decision in this 
case is inconsistent with Matter of BaTdouille, supra. Because I be. 
lieve that Matter of Bardouille was correctly decided and disagree 
with the decision of the majority here, I would dismiss the appeal. 
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