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Syllabus^ 

In the Authorization for Use of Military Force (AUMF), Congress empowered the President "to use all necessary and 

appropriate force against those ... he determines planned, authorized, committed, or aided the terrorist attacks ... on September 

11, 2001." \r\Hamdiv. Rumsfeld. 542 U.S. 507. 518. 588-589. 124 S.Ct. 2633. 159 L.Ed.2d 578. five Justices recognized that 

detaining individuals captured while fighting against the United States in Afghanistan for the duration of that conflict was a 

fundamental and accepted incident to war. Thereafter, the Defense Department established Combatant Status Review 

Tribunals (CSRTs) to determine whether individuals detained at the U.S. Naval Station at Guantanamo Bay, Cuba, were 

"enemy combatants." 

Petitioners are aliens detained at Guantanamo after being captured in Afghanistan or elsewhere abroad and designated enemy 

combatants by CSRTs. Denying membership in the al Qaeda terrorist network that carried out the September 11 attacks and 

the Taliban regime that supported al Qaeda, each petitioner sought a writ of habeas corpus in the District Court, which ordered 
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the cases dismissed for lack of jurisdiction because Guantanamo is outside sovereign U.S. territory. The D.C. Circuit affirmed, 

2234 but this Court reversed, holding *2234 that 28 U.S.C. § 2241 extended statutory habeas jurisdiction to Guantanamo. See Rasul 

v. Bush, 542 U.S. 466, 473, 124 S.Ct. 2686, 159 L.Ed.2d 548. Petitioners' cases were then consolidated into two proceedings. 

In the first, the District Judge granted the Government's motion to dismiss, holding that the detainees had no rights that could 

be vindicated in a habeas action. In the second, the judge held that the detainees had due process rights. 

While appeals were pending, Congress passed the Detainee Treatment Act of 2005(DTA), § 1005(e) of which amended 28 

U.S.C. § 2241 to provide that "no court, justice, or judge shall have jurisdiction to... consider... an application for... habeas 

corpus filed by or on behalf of an alien detained ... at Guantanamo," and gave the D.C. Court of Appeals "exclusive" jurisdiction 

to review CSRT decisions. In Hamdan v. Rumsfeld. 548 U.S. 557. 576-577. 126 S.Ct. 2749. 165 L.Ed.2d 723. the Court held 

this provision inapplicable to cases (like petitioners') pending when the DTA was enacted. Congress responded with the Military 

Commissions Act of 2006{MCA), § 7(a) of which amended § 2241 (e)(1) to deny jurisdiction with respect to habeas actions by 

detained aliens determined to be enemy combatants, while § 2241(e)(2) denies jurisdiction as to "any other action against the 

United States ... relating to any aspect of the detention, transfer, treatment, trial, or conditions of confinement" of a detained 

alien determined to be an enemy combatant. MCA § 7(b) provides that the § 2241(e) amendments "shall take effect on the date 

of the enactment of this Act, and shall apply to all cases, without exception, pending on or after [that] date ... which relate to any 

aspect of the detention, transfer, treatment, trial, or conditions of detention of an alien detained ... since September 11, 2001." 

The D.C. Court of Appeals concluded that MCA § 7 must be read to strip from it, and all federal courts, jurisdiction to consider 

petitioners' habeas applications; that petitioners are not entitled to habeas or the protections of the Suspension Clause, U.S. 

Const., Art. I, § 9, cl. 2, which provides that "[t]he Privilege of the Writ of Habeas Corpus shall not be suspended, unless when 

in Cases of Rebellion or Invasion the public Safety may require it"; and that it was therefore unnecessary to consider whether 

the DTA provided an adequate and effective substitute for habeas. 

Held: 

1. MCA § 7 denies the federal courts jurisdiction to hear habeas actions, like the instant cases, that were pending at the time of 

its enactment. Section 7(b)'s effective date provision undoubtedly applies to habeas actions, which, by definition, "relate to ... 

detention" within that section's meaning. Petitioners argue to no avail that § 7(b) does not apply to a § 2241(e)(1) habeas 

action, but only to "any other action" under § 2241 (e)(2), because it largely repeats that section's language. The phrase "other 

action" in § 2241 (e)(2) cannot be understood without referring back to § 2241 (e)(1), which explicitly mentions the "writ of 

habeas corpus." Because the two paragraphs' structure implies that habeas is a type of action "relating to any aspect of... 

detention," etc., pending habeas actions are in the category of cases subject to the statute's jurisdictional bar. This is confirmed 

by the MCA's legislative history. Thus, if MCA § 7 is valid, petitioners' cases must be dismissed. Pp. 2242 - 2244. 

2. Petitioners have the constitutional privilege of habeas corpus. They are not barred from seeking the writ or invoking the 

2235 Suspension Clause's protections because they have been designated as enemy *2235 combatants or because of their 

presence at Guantanamo. Pp. 2243 - 2262. 

(a) A brief account of the writ's history and origins shows that protection for the habeas privilege was one of the few safeguards 

of liberty specified in a Constitution that, at the outset, had no Bill of Rights; in the system the Framers conceived, the writ has a 

centrality that must inform proper interpretation of the Suspension Clause. That the Framers considered the writ a vital 

instrument for the protection of individual liberty is evident from the care taken in the Suspension Clause to specify the limited 

grounds for its suspension: The writ may be suspended only when public safety requires it in times of rebellion or invasion. The 

Clause is designed to protect against cyclical abuses of the writ by the Executive and Legislative Branches. It protects detainee 

rights by a means consistent with the Constitution's essential design, ensuring that, except during periods of formal suspension, 

the Judiciary will have a time-tested device, the writ, to maintain the "delicate balance of governance." Hamdi. supra, at 536. 

124 S.Ct. 2633. Separation-of-powers principles, and the history that influenced their design, inform the Clause's reach and 

purpose. Pp. 2243 - 2248. 

(b) A diligent search of founding-era precedents and legal commentaries reveals no certain conclusions. None of the cases the 

parties cite reveal whether a commonlaw court would have granted, or refused to hear for lack of jurisdiction, a habeas petition 

by a prisoner deemed an enemy combatant, under a standard like the Defense Department's in these cases, and when held in 

a territory, like Guantanamo, over which the Government has total military and civil control. The evidence as to the writ's 

geographic scope at common law is informative, but, again, not dispositive. Petitioners argue that the site of their detention is 

analogous to two territories outside England to which the common-law writ ran, the exempt jurisdictions and India, but critical 

differences between these places and Guantanamo render these claims unpersuasive. The Government argues that 

Guantanamo is more closely analogous to Scotland and Hanover, where the writ did not run, but it is unclear whether the 

common-law courts lacked the power to issue the writ there, or whether they refrained from doing so for prudential reasons. 

The parties' arguments that the very lack of a precedent on point supports their respective positions are premised upon the 
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doubtful assumptions that the historical record is complete and that the common law, if properly understood, yields a definite 

answer to the questions before the Court. Pp. 2247 - 2251. 

(c) The Suspension Clause has full effect at Guantanamo. The Government's argument that the Clause affords petitioners no 

rights because the United States does not claim sovereignty over the naval station is rejected. Pp. 2251 - 2262. 

(1) The Court does not question the Government's position that Cuba maintains sovereignty, in the legal and technical sense, 

over Guantanamo, but it does not accept the Government's premise that dejure sovereignty is the touchstone of habeas 

jurisdiction. Common-law habeas' history provides scant support for this proposition, and it is inconsistent with the Court's 

precedents and contrary to fundamental separation-of-powers principles. Pp. 2251-2253. 

(2) Discussions of the Constitution's extraterritorial application in cases involving provisions other than the Suspension Clause 

undermine the Government's argument. Fundamental questions regarding the Constitution's geographic scope first arose when 

2236 the Nation acquired Hawaii and the noncontiguous Territories ceded *2236 by Spain after the Spanish-American War, and 

Congress discontinued its prior practice of extending constitutional rights to territories by statute. In the so-called Insular Cases, 

the Court held that the Constitution had independent force in the Territories that was not contingent upon acts of legislative 

grace. See, e.g., Dorrv. United States. 195 U.S. 138. 24 S.Ct. 808, 49 L.Ed. 128. Yet because of the difficulties and disruption 

inherent in transforming the former Spanish colonies' civil-law system into an Anglo-American system, the Court adopted the 

doctrine of territorial incorporation, under which the Constitution applies in full in incorporated Territories surely destined for 

statehood but only in part in unincorporated Territories. See, e.g., id., at 143, 24 S.Ct. 808. Practical considerations likewise 

influenced the Court's analysis in Reid v. Covert. 354 U.S. 1. 77 S.Ct. 1222. 1 L.Ed.2d 1148. where, in applying the jury 

provisions of the Fifth and Sixth Amendments to American civilians being tried by the U.S. military abroad, both the plurality and 

the concurrences noted the relevance of practical considerations, related not to the petitioners' citizenship, but to the place of 

their confinement and trial. Finally, in holding that habeas jurisdiction did not extend to enemy aliens, convicted of violating the 

laws of war, who were detained in a German prison during the Allied Powers' post-World War II occupation, the Court, in 

Johnson v. Eisentrager, 339 U.S. 763, 70 S.Ct. 936. 94 L.Ed. 1255. stressed the practical difficulties of ordering the production 

of the prisoners, id., at 779, 70 S.Ct. 936. The Government's reading of Eisentrager as adopting a formalistic test for 

determining the Suspension Clause's reach is rejected because: (1) The discussion of practical considerations in that case was 

integral to a part of the Court's opinion that came before it announced its holding, see id., at 781, 70 S.Ct. 936: (2) it mentioned 

the concept of territorial sovereignty only twice in its opinion, in contrast to its significant discussion of practical barriers to the 

running of the writ; and (3) if the Government's reading were correct, the opinion would have marked not only a change in, but a 

complete repudiation of, the Insular Cases' (and later Reid's) functional approach. A constricted reading of Eisentrager 

overlooks what the Court sees as a common thread uniting all these cases: the idea that extraterritoriality questions turn on 

objective factors and practical concerns, not formalism. Pp. 2253 - 2258. 

(3) The Government's sovereignty-based test raises troubling separation-of-powers concerns, which are illustrated by 

Guantanamo's political history. Although the United States has maintained complete and uninterrupted control of Guantanamo 

for over 100 years, the Government's view is that the Constitution has no effect there, at least as to noncitizens, because the 

United States disclaimed formal sovereignty in its 1903 lease with Cuba. The Nation's basic charter cannot be contracted away 

like this. The Constitution grants Congress and the President the power to acquire, dispose of, and govern territory, not the 

power to decide when and where its terms apply. To hold that the political branches may switch the Constitution on or off at will 

would lead to a regime in which they, not this Court, say "what the law is." Marburyv. Madison. 1 Cranch 137. 177, 2 L.Ed. 60. 

These concerns have particular bearing upon the Suspension Clause question here, for the habeas writ is itself an 

indispensable mechanism for monitoring the separation of powers. Pp. 2258 - 2259. 

(4) Based on Eisentrager. supra, at 777. 70 S.Ct. 936. and the Court's reasoning in its other extraterritoriality opinions, at least 

2237 three factors are relevant in determining *2237 the Suspension Clause's reach: (1) the detainees' citizenship and status and the 

adequacy of the process through which that status was determined; (2) the nature of the sites where apprehension and then 

detention took place; and (3) the practical obstacles inherent in resolving the prisoner's entitlement to the writ. Application of 

this framework reveals, first, that petitioners' status is in dispute: They are not American citizens, but deny they are enemy 

combatants; and although they have been afforded some process in CSRT proceedings, there has been no Eisentrager-sty\e 

trial by military commission for violations of the laws of war. Second, while the sites of petitioners' apprehension and detention 

weigh against finding they have Suspension Clause rights, there are critical differences between Eisentragei's German prison, 

circa 1950, and the Guantanamo Naval Station in 2008, given the Government's absolute and indefinite control over the naval 

station. Third, although the Court is sensitive to the financial and administrative costs of holding the Suspension Clause 

applicable in a case of military detention abroad, these factors are not dispositive because the Government presents no 

credible arguments that the military mission at Guantanamo would be compromised if habeas courts had jurisdiction. The 

situation in Eisentrager was far different, given the historical context and nature of the military's mission in post-War Germany. 

Pp. 2259 - 2262. 
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(d) Petitioners are therefore entitled to the habeas privilege, and if that privilege is to be denied them, Congress must act in 

accordance with the Suspension Clause's requirements. Cf. Hamdi, 542 U.S.. at 504. 124 S.Ct. 2686. Pp. 2261 - 2262. 

3. Because the DTA's procedures for reviewing detainees' status are not an adequate and effective substitute for the habeas 

writ, MCA § 7 operates as an unconstitutional suspension of the writ. Pp. 2262 - 2275. 

(a) Given its holding that the writ does not run to petitioners, the D.C. Circuit found it unnecessary to consider whether there 

was an adequate substitute for habeas. This Court usually remands for consideration of questions not decided below, but 

departure from this rule is appropriate in "exceptional" circumstances, see, e.g., Cooper Industries. Inc. v. Aviall Services. Inc.. 

543 U.S. 157, 169, 125 S.Ct. 577. 160 L.Ed.2d 548, here, the grave separation-of-powers issues raised by these cases and the 

fact that petitioners have been denied meaningful access to a judicial forum for years. Pp. 2262 - 2264. 

(b) Historically, Congress has taken care to avoid suspensions of the writ. For example, the statutes at issue in the Court's two 

leading cases addressing habeas substitutes, Swain v. Pressley. 430 U.S. 372, 97 S.Ct. 1224. 51 L.Ed.2d 411. and United 

States v. Hayman. 342 U.S. 205. 72 S.Ct. 263. 96 L.Ed. 232. were attempts to streamline habeas relief, not to cut it back. 

Those cases provide little guidance here because, inter alia, the statutes in question gave the courts broad remedial powers to 

secure the historic office of the writ, and included saving clauses to preserve habeas review as an avenue of last resort. In 

contrast, Congress intended the DTA and the MCA to circumscribe habeas review, as is evident from the unequivocal nature of 

MCA § 7's jurisdiction-stripping language, from the DTA's text limiting the Court of Appeals' jurisdiction to assessing whether the 

CSRT complied with the "standards and procedures specified by the Secretary of Defense," DTA § 1005(e)(2)(C), and from the 

absence of a saving clause in either Act. That Congress intended to create a more limited procedure is also confirmed by the 

2238 legislative history and by a comparison of the DTA *2238 and the habeas statute that would govern in MCA § 7's absence, 28 

U.S.C. § 2241. In § 2241, Congress authorized "any justice" or "circuit judge" to issue the writ, thereby accommodating the 

necessity for factfinding that will arise in some cases by allowing the appellate judge or Justice to transfer the case to a district 

court. See § 2241(b). However, by granting the D.C. Circuit "exclusive" jurisdiction over petitioners' cases, see DTA § 1005(e) 

(2)(A), Congress has foreclosed that option in these cases. Pp. 2263 - 2266. 

(c) This Court does not endeavor to offer a comprehensive summary of the requisites for an adequate habeas substitute. It is 

uncontroversial, however, that the habeas privilege entitles the prisoner to a meaningful opportunity to demonstrate that he is 

being held pursuant to "the erroneous application or interpretation" of relevant law, INS v. St. Cyr, 533 U.S. 289, 302, 121 S.Ct. 

2271. 150 L.Ed.2d 347. and the habeas court must have the power to order the conditional release of an individual unlawfully 

detained. But more may be required depending on the circumstances. Petitioners identify what they see as myriad deficiencies 

in the CSRTs, the most relevant being the constraints upon the detainee's ability to rebut the factual basis for the Government's 

assertion that he is an enemy combatant. At the CSRT stage the detainee has limited means to find or present evidence to 

challenge the Government's case, does not have the assistance of counsel, and may not be aware of the most critical 

allegations that the Government relied upon to order his detention. His opportunity to confront witnesses is likely to be more 

theoretical than real, given that there are no limits on the admission of hearsay. The Court therefore agrees with petitioners that 

there is considerable risk of error in the tribunal's findings of fact. And given that the consequence of error may be detention for 

the duration of hostilities that may last a generation or more, the risk is too significant to ignore. Accordingly, for the habeas writ, 

or its substitute, to function as an effective and meaningful remedy in this context, the court conducting the collateral 

proceeding must have some ability to correct any errors, to assess the sufficiency of the Government's evidence, and to admit 

and consider relevant exculpatory evidence that was not introduced during the earlier proceeding. In re Yamashita, 327 U.S. 1, 

5. 8. 66 S.Ct. 340. 90 L.Ed. 499. and Ex parte Quirin. 317 U.S. 1. 23-25. 63 S.Ct. 2. 87 LEd. 3. distinguished. Pp. 2266 - 2271. 

(d) Petitioners have met their burden of establishing that the DTA review process is, on its face, an inadequate substitute for 

habeas. Among the constitutional infirmities from which the DTA potentially suffers are the absence of provisions allowing 

petitioners to challenge the President's authority under the AUMF to detain them indefinitely, to contest the CSRT's findings of 

fact, to supplement the record on review with exculpatory evidence discovered after the CSRT proceedings, and to request 

release. The statute cannot be read to contain each of these constitutionally required procedures. MCA § 7 thus effects an 

unconstitutional suspension of the writ. There is no jurisdictional bar to the District Court's entertaining petitioners' claims. Pp. 

2270 - 2275. 

4. Nor are there prudential barriers to habeas review. Pp. 2274 - 2277. 

(a) Petitioners need not seek review of their CSRT determinations in the D.C. Circuit before proceeding with their habeas 

actions in the District Court. If these cases involved detainees held for only a short time while awaiting their CSRT 

determinations, or were it probable that the Court of Appeals could complete a prompt review of their applications, the case for 

2239 *2239 requiring temporary abstention or exhaustion of alternative remedies would be much stronger. But these qualifications no 

longer pertain here. In some instances six years have elapsed without the judicial oversight that habeas corpus or an adequate 

substitute demands. To require these detainees to pursue the limited structure of DTA review before proceeding with habeas 
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actions would be to require additional months, if not years, of delay. This holding should not be read to imply that a habeas 

court should intervene the moment an enemy combatant steps foot in a territory where the writ runs. Except in cases of undue 

delay, such as the present, federal courts should refrain from entertaining an enemy combatant's habeas petition at least until 

after the CSRT has had a chance to review his status. Pp. 2274 - 2276. 

(b) In effectuating today's holding, certain accommodations—including channeling future cases to a single district court and 

requiring that court to use its discretion to accommodate to the greatest extent possible the Government's legitimate interest in 

protecting sources and intelligence gathering methods—should be made to reduce the burden habeas proceedings will place 

on the military, without impermissibly diluting the writ's protections. Pp. 2276 - 2277. 

5. In considering both the procedural and substantive standards used to impose detention to prevent acts of terrorism, the 

courts must accord proper deference to the political branches. However, security subsists, too, in fidelity to freedom's first 

principles, chief among them being freedom from arbitrary and unlawful restraint and the personal liberty that is secured by 

adherence to the separation of powers. Pp. 2276 - 2277. 

476 F.3d 981, reversed and remanded. 

KENNEDY J-, delivered the opinion of the Court, in which STEVENS, SOUTER, GINSBURG, and BREYER, JJ., joined. 

SOUTER, J., filed a concurring opinion, in which GINSBURG and BREYER, JJ., joined, post, 2277 - 2279. ROBERTS, C. J., 

filed a dissenting opinion, in which SCALIA, THOMAS, and ALITO, JJ., joined, post, 2279 - 2293. SCALIA, J., filed a dissenting 

opinion, in which ROBERTS, C. J., and THOMAS and ALITO, JJ., joined, post, 2293 - 2307. 

Justice KENNEDY delivered the opinion of the Court. 

Petitioners are aliens designated as enemy combatants and detained at the United States Naval Station at Guantanamo Bay, 

Cuba. There are others detained there, also aliens, who are not parties to this suit. 

Petitioners present a question not resolved by our earlier cases relating to the detention of aliens at Guantanamo: whether they 

have the constitutional privilege of habeas corpus, a privilege not to be withdrawn except in conformance with the Suspension 

Clause, Art. I, § 9, cl. 2. We hold these petitioners do have the habeas corpus privilege. Congress has enacted a statute, the 

Detainee Treatment Act of 2005 (DTA), 119 Stat. 2739, that provides certain procedures for review of the detainees' status. We 

hold that those procedures are not an adequate and effective substitute for habeas corpus. Therefore § 7 of the Military 

Commissions Act of 2006 (MCA), 28 U.S.C. § 2241(e), operates as an unconstitutional suspension of the writ. We do not 

address whether the President has authority to detain these petitioners nor do we hold that the writ must issue. These and 

other questions regarding the legality of the detention are to be resolved in the first instance by the District Court. 

Under the Authorization for Use of Military Force (AUMF), § 2(a), 115 Stat. 224, note following 50 U.S.C. § 1541, the President 

is authorized "to use all necessary and appropriate force against those nations, organizations, or persons he determines 

planned, authorized, committed, or aided the terrorist attacks that occurred on September 11, 2001, or harbored such 

organizations or persons, in order to prevent any future acts of international terrorism against the United States by such 

nations, organizations or persons." 

In Hamdi v. Rumsfeld. 542 U.S. 507. 124 S.Ct. 2633. 159 L.Ed.2d 578 (2004V five Members of the Court recognized that 

2241 detention of individuals who fought against the United States in Afghanistan "for the "2241 duration of the particular conflict in 

which they were captured, is so fundamental and accepted an incident to war as to be an exercise of the 'necessary and 

appropriate force' Congress has authorized the President to use." Id., at 518, 124 S.Ct. 2633 (plurality opinion of O'Connor, J.); 

id., at 588-589, 124 S.Ct. 2633 (THOMAS, J., dissenting). After Hamdi, the Deputy Secretary of Defense established 

Combatant Status Review Tribunals (CSRTs) to determine whether individuals detained at Guantanamo were "enemy 

combatants," as the Department defines that term. See App. to Pet. for Cert, in No. 06-1195, p. 81a. A later memorandum 

established procedures to implement the CSRTs. See App. to Pet. for Cert, in No. 06-1196, p. 147. The Government maintains 

these procedures were designed to comply with the due process requirements identified by the plurality in Hamdi. See Brief for 

Federal Respondents 10. 

Interpreting the AUMF, the Department of Defense ordered the detention of these petitioners, and they were transferred to 

Guantanamo. Some of these individuals were apprehended on the battlefield in Afghanistan, others in places as far away from 

there as Bosnia and Gambia. All are foreign nationals, but none is a citizen of a nation now at war with the United States. Each 

denies he is a member of the al Qaeda terrorist network that carried out the September 11 attacks or of the Taliban regime that 
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provided sanctuary for al Qaeda. Each petitioner appeared before a separate CSRT; was determined to be an enemy 

combatant; and has sought a writ of habeas corpus in the United States District Court for the District of Columbia. 

The first actions commenced in February 2002. The District Court ordered the cases dismissed for lack of jurisdiction because 

the naval station is outside the sovereign territory of the United States. See Rasul v. Bush. 215 F.Supp.2d 55 (2002). The Court 

of Appeals for the District of Columbia Circuit affirmed. See Al Odah v. United States. 321 F.3d 1134. 1145 (2003). We granted 

certiorari and reversed, holding that 28 U.S.C. § 2241 extended statutory habeas corpus jurisdiction to Guantanamo. See Rasul 

v. Bush. 542 U.S. 466. 473. 124 S.Ct. 2686. 159 L.Ed.2d 548 (2004). The constitutional issue presented in the instant cases 

was not reached in Rasul. Id., at 476, 124 S.Ct. 2686. 

After Rasul, petitioners' cases were consolidated and entertained in two separate proceedings. In the first set of cases, Judge 

Richard J. Leon granted the Government's motion to dismiss, holding that the detainees had no rights that could be vindicated 

in a habeas corpus action. In the second set of cases Judge Joyce Hens Green reached the opposite conclusion, holding the 

detainees had rights under the Due Process Clause of the Fifth Amendment. See Khalid v. Bush, 355 F.Supp.2d 311, 314 (DDC 

2005): In re Guantanamo Detainee Cases. 355 F.Supp.2d 443, 464 (DDC 2005). 

While appeals were pending from the District Court decisions, Congress passed the DTA. Subsection (e) of § 1005 of the DTA 

amended 28 U.S.C. § 2241 to provide that "no court, justice, or judge shall have jurisdiction to hear or consider... an 

application for a writ of habeas corpus filed by or on behalf of an alien detained by the Department of Defense at Guantanamo 

Bay, Cuba." 119 Stat. 2742. Section 1005 further provides that the Court of Appeals for the District of Columbia Circuit shall 

have "exclusive" jurisdiction to review decisions of the CSRTs. Ibid. 

In Hamdan v. Rumsfeld. 548 U.S. 557. 576-577. 126 S.Ct. 2749. 165 L.Ed.2d 723 (2006). the Court held this provision did 

2242 *2242 not apply to cases (like petitioners') pending when the DTA was enacted. Congress responded by passing the MCA, 10 

U.S.C. § 948a et seq., which again amended § 2241. The text of the statutory amendment is discussed below. See Part II, 

infra. (Four Members of the Hamdan majority noted that "[njothing prevented] the President from returning to Congress to seek 

the authority he believes necessary." 548 U.S.. at 636. 126 S.Ct. 2749 (BREYER. J., concurring). The authority to which the 

concurring opinion referred was the authority to "create military commissions of the kind at issue" in the case. Ibid. Nothing in 

that opinion can be construed as an invitation for Congress to suspend the writ.) 

Petitioners' cases were consolidated on appeal, and the parties filed supplemental briefs in light of our decision in Hamdan. The 

Court of Appeals' ruling, 476 F.3d 981 (C.A.D.C.2007), is the subject of our present review and today's decision. 

The Court of Appeals concluded that MCA § 7 must be read to strip from it, and all federal courts, jurisdiction to consider 

petitioners' habeas corpus applications, id., at 987; that petitioners are not entitled to the privilege of the writ or the protections 

of the Suspension Clause, id., at 990-991; and, as a result, that it was unnecessary to consider whether Congress provided an 

adequate and effective substitute for habeas corpus in the DTA. 

We granted certiorari. 551 U.S. 1160. 127 S.Ct. 3067. 168 L.Ed.2d 755 (2007). 

As a threshold matter, we must decide whether MCA § 7 denies the federal courts jurisdiction to hear habeas corpus actions 

pending at the time of its enactment. We hold the statute does deny that jurisdiction, so that, if the statute is valid, petitioners' 

cases must be dismissed. 

As amended by the terms of the MCA, 28 U.S.C. § 2241 (e) now provides: 

"(1) No court, justice, or judge shall have jurisdiction to hear or consider an application for a writ of habeas 

corpus filed by or on behalf of an alien detained by the United States who has been determined by the United 

States to have been properly detained as an enemy combatant or is awaiting such determination. 

"(2) Except as provided in [§§ 1005(e)(2) and (e)(3) of the DTA] no court, justice, or judge shall have jurisdiction 

to hear or consider any other action against the United States or its agents relating to any aspect of the 

detention, transfer, treatment, trial, or conditions of confinement of an alien who is or was detained by the United 

States and has been determined by the United States to have been properly detained as an enemy combatant 

or is awaiting such determination." 

Section 7(b) of the MCA provides the effective date for the amendment of § 2241(e). It states: 
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"The amendment made by [MCA § 7(a)] shall take effect on the date of the enactment of this Act, and shall 

apply to all cases, without exception, pending on or after the date of the enactment of this Act which relate to 

any aspect of the detention, transfer, treatment, trial, or conditions of detention of an alien detained by the 

United States since September 11, 2001." 120 Stat. 2636. 

There is little doubt that the effective date provision applies to habeas corpus actions. Those actions, by definition, are cases 

"which relate to ... detention." See Black's Law Dictionary 728 (8th ed.2004) (defining habeas corpus as "[a] writ employed 

2243 *2243 to bring a person before a court, most frequently to ensure that the party's imprisonment or detention is not illegal"). 

Petitioners argue, nevertheless, that MCA § 7(b) is not a sufficiently clear statement of congressional intent to strip the federal 

courts of jurisdiction in pending cases. See Ex parte Yerger. 8 Wall. 85. 102-103. 19 L.Ed. 332 (1869). We disagree. 

Their argument is as follows: Section 2241(e)(1) refers to "a writ of habeas corpus." The next paragraph, § 2241(e)(2), refers to 

"any other action ... relating to any aspect of the detention, transfer, treatment, trial, or conditions of confinement of an alien 

who ... [has] been properly detained as an enemy combatant or is awaiting such determination." There are two separate 

paragraphs, the argument continues, so there must be two distinct classes of cases. And the effective date subsection, MCA § 

7(b), it is said, refers only to the second class of cases, for it largely repeats the language of § 2241 (e)(2) by referring to "cases 

... which relate to any aspect of the detention, transfer, treatment, trial, or conditions of detention of an alien detained by the 

United States." 

Petitioners' textual argument would have more force were it not for the phrase "other action" in § 2241 (e)(2). The phrase cannot 

be understood without referring back to the paragraph that precedes it, § 2241 (e)(1), which explicitly mentions the term "writ of 

habeas corpus." The structure of the two paragraphs implies that habeas actions are a type of action "relating to any aspect of 

the detention, transfer, treatment, trial, or conditions of confinement of an alien who is or was detained ... as an enemy 

combatant." Pending habeas actions, then, are in the category of cases subject to the statute's jurisdictional bar. 

We acknowledge, moreover, the litigation history that prompted Congress to enact the MCA. In Hamdan the Court found it 

unnecessary to address the petitioner's Suspension Clause arguments but noted the relevance of the clear statement rule in 

deciding whether Congress intended to reach pending habeas corpus cases. See 548 U.S.. at 575. 126 S.Ct. 2749 (Congress 

should "not be presumed to have effected such denial [of habeas relief] absent an unmistakably clear statement to the 

contrary"). This interpretive rule facilitates a dialogue between Congress and the Court. Cf. Hilton v. South Carolina Public 

Railways Comm'n. 502 U.S. 197.206. 112 S.Ct. 560. 116 L.Ed.2d 560(1991): H. Hart & A. Sacks, The Legal Process: Basic 

Problems in the Making and Application of Law 1209-1210 (W. Eskridge & P. Frickey eds.1994). If the Court invokes a clear 

statement rule to advise that certain statutory interpretations are favored in order to avoid constitutional difficulties, Congress 

can make an informed legislative choice either to amend the statute or to retain its existing text. If Congress amends, its intent 

must be respected even if a difficult constitutional question is presented. The usual presumption is that Members of Congress, 

in accord with their oath of office, considered the constitutional issue and determined the amended statute to be a lawful one; 

and the Judiciary, in light of that determination, proceeds to its own independent judgment on the constitutional question when 

required to do so in a proper case. 

If this ongoing dialogue between and among the branches of Government is to be respected, we cannot ignore that the MCA 

was a direct response to Hamdan's holding that the DTA's jurisdiction-stripping provision had no application to pending cases. 

The Court of Appeals was correct to take note of the legislative history when construing the statute, see 476 F3d, at 986, n. 2 

2244 (citing relevant floor statements); *2244 and we agree with its conclusion that the MCA deprives the federal courts of jurisdiction 

to entertain the habeas corpus actions now before us. 

In deciding the constitutional questions now presented we must determine whether petitioners are barred from seeking the writ 

or invoking the protections of the Suspension Clause either because of their status, i.e., petitioners' designation by the 

Executive Branch as enemy combatants, or their physical location, i.e., their presence at Guantanamo Bay. The Government 

contends that noncitizens designated as enemy combatants and detained in territory located outside our Nation's borders have 

no constitutional rights and no privilege of habeas corpus. Petitioners contend they do have cognizable constitutional rights and 

that Congress, in seeking to eliminate recourse to habeas corpus as a means to assert those rights, acted in violation of the 

Suspension Clause. 

We begin with a brief account of the history and origins of the writ. Our account proceeds from two propositions. First, 

protection for the privilege of habeas corpus was one of the few safeguards of liberty specified in a Constitution that, at the 

outset, had no Bill of Rights. In the system conceived by the Framers the writ had a centrality that must inform proper 

interpretation of the Suspension Clause. Second, to the extent there were settled precedents or legal commentaries in 1789 
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regarding the extraterritorial scope of the writ or its application to enemy aliens, those authorities can be instructive for the 

present cases. 

The Framers viewed freedom from unlawful restraint as a fundamental precept of liberty, and they understood the writ of 

habeas corpus as a vital instrument to secure that freedom. Experience taught, however, that the common-law writ all too often 

had been insufficient to guard against the abuse of monarchial power. That history counseled the necessity for specific 

language in the Constitution to secure the writ and ensure its place in our legal system. 

Magna Carta decreed that no man would be imprisoned contrary to the law of the land. Art. 39, in Sources of Our Liberties 17 

(R. Perry & J. Cooper eds. 1959) ("No free man shall be taken or imprisoned or dispossessed, or outlawed, or banished, or in 

any way destroyed, nor will we go upon him, nor send upon him, except by the legal judgment of his peers or by the law of the 

land"). Important as the principle was, the Barons at Runnymede prescribed no specific legal process to enforce it. Holdsworth 

tells us, however, that gradually the writ of habeas corpus became the means by which the promise of Magna Carta was 

fulfilled. 9 W. Holdsworth, A History of English Law 112 (1926) (hereinafter Holdsworth). 

The development was painstaking, even by the centuries-long measures of English constitutional history. The writ was known 

and used in some form at least as early as the reign of Edward I. Id., at 108-125. Yet at the outset it was used to protect not the 

rights of citizens but those of the King and his courts. The early courts were considered agents of the Crown, designed to assist 

the King in the exercise of his power. See J. Baker, An Introduction to English Legal History 38-39 (4th ed.2002). Thus the writ, 

while it would become part of the foundation of liberty for the King's subjects, was in its earliest use a mechanism for securing 

compliance with the King's laws. See Halliday & White, The Suspension Clause: English Text, Imperial Contexts, and American 

2245 *2245 Implications, 94 Va. L.Rev. 575, 585 (2008) (hereinafter Halliday & White) (manuscript, at 11, online at 

http://papers.ssrn.com/sol3/papers.cfm7abstract_id-1008252 (all Internet materials as visited June 9, 2008, and available in 

Clerk of Court's case file) (noting that "conceptually the writ arose from a theory of power rather than a theory of liberty")). Over 

time it became clear that by issuing the writ of habeas corpus common-law courts sought to enforce the King's prerogative to 

inquire into the authority of a jailer to hold a prisoner. See M. Hale, Prerogatives of the King 229 (D. Yale ed.1976); 2 J. Story, 

Commentaries on the Constitution of the United States § 1341, p. 237 (3d ed. 1858) (noting that the writ ran "into all parts of the 

king's dominions; for it is said, that the king is entitled, at all times, to have an account, why the liberty of any of his subjects is 

restrained"). 

Even so, from an early date it was understood that the King, too, was subject to the law. As the writers said of Magna Carta, "it 

means this, that the king is and shall be below the law." 1 F. Pollock S F. Maitland, History of English Law 173 (2d ed.1909); see 

also 2 Bracton On the Laws and Customs of England 33 (S. Thorne transl. 1968) ("The king must not be under man but under 

God and under the law, because law makes the king"). And, by the 1600's, the writ was deemed less an instrument of the 

King's power and more a restraint upon it. See Collings, Habeas Corpus for Convicts—Constitutional Right or Legislative 

Grace, 40 Cal. L.Rev. 335, 336 (1952) (noting that by this point the writ was "the appropriate process for checking illegal 

imprisonment by public officials"). 

Still, the writ proved to be an imperfect check. Even when the importance of the writ was well understood in England, habeas 

relief often was denied by the courts or suspended by Parliament. Denial or suspension occurred in times of political unrest, to 

the anguish of the imprisoned and the outrage of those in sympathy with them. 

A notable example from this period was Dame!'!.; Case. 3 How. SI. TV. 1 (K.B.1627). The events giving rise to the case began 

when, in a display of the Stuart penchant for authoritarian excess, Charles I demanded that Darnel and at least four others lend 

him money. Upon their refusal, they were imprisoned. The prisoners sought a writ of habeas corpus; and the King filed a return 

in the form of a warrant signed by the Attorney General. Ibid. The court held this was a sufficient answer and justified the 

subjects' continued imprisonment. Id., at 59. 

There was an immediate outcry of protest. The House of Commons promptly passed the Petition of Right. 3 Car. 1, ch. 1 

(1627), 5 Statutes of the Realm 23, 24 (reprint 1963), which condemned executive "imprison[ment] without any cause" shown, 

and declared that "no freeman in any such manner as is before mencioned [shall] be imprisoned or deteined." Yet a full 

legislative response was long delayed. The King soon began to abuse his authority again, and Parliament was dissolved. See 

W. Hall & R. Albion, A History of England and the British Empire 328 (3d ed.1953) (hereinafter Hall & Albion). When Parliament 

reconvened in 1640, it sought to secure access to the writ by statute. The Act of 1640, 16 Car. 1, ch. 10, 5 Statutes of the 

Realm, at 110, expressly authorized use of the writ to test the legality of commitment by command or warrant of the King or the 

Privy Council. Civil strife and the Interregnum soon followed, and not until 1679 did Parliament try once more to secure the writ, 

2246 this time through the Habeas Corpus Act of 1679, 31 Car. 2, ch. 2, id., at 935. The Act, which later *2246 would be described by 
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Blackstone as the "stable bulwark of our liberties," 1 W. Blackstone, Commentaries *137 (hereinafter Blackstone), established 

procedures for issuing the writ; and it was the model upon which the habeas statutes of the 13 American Colonies were based, 

see Collings, supra, at 338-339. 

This history was known to the Framers. It no doubt confirmed their view that pendular swings to and away from individual liberty 

were endemic to undivided, uncontrolled power. The Framers' inherent distrust of governmental power was the driving force 

behind the constitutional plan that allocated powers among three independent branches. This design serves not only to make 

Government accountable but also to secure individual liberty. See Lovingv. United States. 517 U.S. 748. 756. 116 S.Ct. 1737. 

135 L.Ed.2d 36 (1996) (noting that "[e]ven before the birth of this country, separation of powers was known to be a defense 

against tyranny"); cf. Younostown Sheet & Tube Co. v. Sawver. 343 U.S. 579. 635. 72 S.Ct. 863. 96 L.Ed. 1153 (1952) 

(Jackson. J., concurring) ("[T]he Constitution diffuses power the better to secure liberty"); Clinton v. City of New York, 524 U.S. 

417. 450. 118 S.Ct. 2091. 141 L.Ed.2d 393 (1998) (KENNEDY. J., concurring) ("Liberty is always at stake when one or more of 

the branches seek to transgress the separation of powers"). Because the Constitution's separation-of-powers structure, like the 

substantive guarantees of the Fifth and Fourteenth Amendments, see Yick Wo v. Hopkins. 118 U.S. 356. 374. 6 S.Ct. 1064. 30 

L.Ed. 220 (1886). protects persons as well as citizens, foreign nationals who have the privilege of litigating in our courts can 

seek to enforce separation-of-powers principles, see, e.g., INS v. Chadha, 462 U.S. 919, 958-959, 103 S.Ct. 2764, 77 L.Ed.2d 

317(1983). 

That the Framers considered the writ a vital instrument for the protection of individual liberty is evident from the care taken to 

specify the limited grounds for its suspension: "The Privilege of the Writ of Habeas Corpus shall not be suspended, unless 

when in Cases of Rebellion or Invasion the public Safety may require it." Art. I, § 9, cl. 2; see Amar, Of Sovereignty and 

Federalism, 96 Yale L.J. 1425, 1509, n. 329 (1987) ("[TJhe non-suspension clause is the original Constitution's most explicit 

reference to remedies"). The word "privilege" was used, perhaps, to avoid mentioning some rights to the exclusion of others. 

(Indeed, the only mention of the term "right" in the Constitution, as ratified, is in its clause giving Congress the power to protect 

the rights of authors and inventors. See Art. I, § 8, cl. 8.) 

Surviving accounts of the ratification debates provide additional evidence that the Framers deemed the writ to be an essential 

mechanism in the separation-of-powers scheme. In a critical exchange with Patrick Henry at the Virginia ratifying convention 

Edmund Randolph referred to the Suspension Clause as an "exception" to the "power given to Congress to regulate courts." 

See 3 Debates in the Several State Conventions on the Adoption of the Federal Constitution 460-464 (J. Elliot 2d ed. 1876). A 

resolution passed by the New York ratifying convention made clear its understanding that the Clause not only protects against 

arbitrary suspensions of the writ but also guarantees an affirmative right to judicial inquiry into the causes of detention. See 

Resolution of the New York Ratifying Convention (July 26, 1788), in 1 id., at 328 (noting the convention's understanding "[fjhat 

every person restrained of his liberty is entitled to an inquiry into the lawfulness of such restraint, and to a removal thereof if 

2247 unlawful; and that such inquiry or removal "2247 ought not to be denied or delayed, except when, on account of public danger, 

the Congress shall suspend the privilege of the writ of habeas corpus"). Alexander Hamilton likewise explained that by 

providing the detainee a judicial forum to challenge detention, the writ preserves limited government. As he explained in The 

Federalist No. 84: 

"[T]he practice of arbitrary imprisonments, have been, in all ages, the favorite and most formidable instruments 

of tyranny. The observations of the judicious Blackstone ... are well worthy of recital: 'To bereave a man of life ... 

or by violence to confiscate his estate, without accusation or trial, would be so gross and notorious an act of 

despotism as must at once convey the alarm of tyranny throughout the whole nation; but confinement of the 

person, by secretly hurrying him to jail, where his sufferings are unknown or forgotten, is a less public, a less 

striking, and therefore a more dangerous engine of arbitrary government.' And as a remedy for this fatal evil he 

is everywhere peculiarly emphatical in his encomiums on the habeas corpus act, which in one place he calls 'the 

BULWARK of the British Constitution.'" C. Rossitered., p. 512 (1961) (quoting 1 Blackstone *136, 4 id., at*438). 

Post-1789 habeas developments in England, though not bearing upon the Framers' intent, do verify their foresight. Those later 

events would underscore the need for structural barriers against arbitrary suspensions of the writ. Just as the writ had been 

vulnerable to executive and parliamentary encroachment on both sides of the Atlantic before the American Revolution, despite 

the Habeas Corpus Act of 1679, the writ was suspended with frequency in England during times of political unrest after 1789. 

Parliament suspended the writ for much of the period from 1792 to 1801, resulting in rampant arbitrary imprisonment. See Hall 

& Albion 550. Even as late as World War I, at least one prominent English jurist complained that the Defence of the Realm Act, 

1914, 4 & 5 Geo. 5, ch. 29(1 )(a), effectively had suspended the privilege of habeas corpus for any person suspected of 

"communicating with the enemy." See King v. Halliday, [1917] A.C. 260. 299 (lord Shaw, disputing); see generally A. Simpson. 

In the Highest Degree Odious: Detention Without Trial in Wartime Britain 6-7, 24-25 (1992). 

In our own system the Suspension Clause is designed to protect against these cyclical abuses. The Clause protects the rights 

of the detained by a means consistent with the essential design of the Constitution. It ensures that, except during periods of 
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formal suspension, the Judiciary will have a time-tested device, the writ, to maintain the "delicate balance of governance" that is 

itself the surest safeguard of liberty. See Hamdi. 542 U.S.. at 536. 124 S.Ct. 2633 (plurality opinion). The Clause protects the 

rights of the detained by affirming the duty and authority of the Judiciary to call the jailer to account. See Preiser v. Rodriguez. 

411 U.S. 475. 484. 93 S.Ct. 1827. 36 L.Ed.2d 439 (1973) ("["Tjhe essence of habeas corpus is an attack by a person in custody 

upon the legality of that custody"); cf. In re Jackson. 15 Mich. 417, 439-440 (1867) (Cooley. J., concurring) ("The important fact 

to be observed in regard to the mode of procedure upon this [habeas] writ is, that it is directed to, and served upon, not the 

person confined, but his jailer"). The separation-of-powers doctrine, and the history that influenced its design, therefore must 

inform the reach and purpose of the Suspension Clause. 

2 2 4 8 '2248 B 

The broad historical narrative of the writ and its function is central to our analysis, but we seek guidance as well from founding-

era authorities addressing the specific question before us: whether foreign nationals, apprehended and detained in distant 

countries during a time of serious threats to our Nation's security, may assert the privilege of the writ and seek its protection. 

The Court has been careful not to foreclose the possibility that the protections of the Suspension Clause have expanded along 

with post-1789 developments that define the present scope of the writ. See INS v. St. Cyr. 533 U.S. 289. 300-301. 121 S.Ct. 

2271. 150 L.Ed.2d 347 (2001). But the analysis may begin with precedents as of 1789, for the Court has said that "at the 

absolute minimum" the Clause protects the writ as it existed when the Constitution was drafted and ratified. Id., at 301, 121 

S.Ct. 2271. 

To support their arguments, the parties in these cases have examined historical sources to construct a view of the commonlaw 

writ as it existed in 1789—as have amid whose expertise in legal history the Court has relied upon in the past. See Brief for 

Legal Historians as Amici Curiae; see also St. Cyr, supra, at 302, n. 16, 121 S.Ct. 2271. The Government argues the common-

law writ ran only to those territories over which the Crown was sovereign. See Brief for Federal Respondents 27. Petitioners 

argue that jurisdiction followed the King's officers. See Brief for Petitioner Boumediene et al. 11. Diligent search by all parties 

reveals no certain conclusions. In none of the cases cited do we find that a common-law court would or would not have 

granted, or refused to hear for lack of jurisdiction, a petition for a writ of habeas corpus brought by a prisoner deemed an 

enemy combatant, under a standard like the one the Department of Defense has used in these cases, and when held in a 

territory, like Guantanamo, over which the Government has total military and civil control. 

We know that at common law a petitioner's status as an alien was not a categorical bar to habeas corpus relief. See, e.g., 

Sommersett's Case, 20 How. Si. Tr. 1. 80-62 Q772J (ordering an African slave freed upon finding the custodian's return 

insufficient); see generally Kiivm v. SocroUvv of SUHc for she Homo Dept.. [1984] A.C. 74. 111 ("Habeas corpus protection is 

often expressed as limited to 'British subjects.' Is it really limited to British nationals? Suffice it to say that the case law has 

given an emphatic 'no' to the question"). We know as well that common-law courts entertained habeas petitions brought by 

enemy aliens detained in England—"entertained" at least in the sense that the courts held hearings to determine the threshold 

question of entitlement to the writ See Case of Three Spanish Sailors. 2 Black. W. 1324. 96 Eng. Rep. 775 ( O P 1779): King v. 

Schiever. 2 Burr. 765. 97 Eng. Rep. 551 (KB. 1759): Du Castro's Case, Fort. 195, 92 Eng. Rep. 816 (K.B.1697). 

In Schiever and the Spanish Sailors' case, the courts denied relief to the petitioners. Whether the holdings in these cases were 

jurisdictional or based upon the courts' ruling that the petitioners were detained lawfully as prisoners of war is unclear. See 

Spanish Sailors, supra, at 1324, 96 Eng. Rep., at 776: Schiever. supra, at 766. 97 Eng. Rep., at 552. In Du Castro's Case, the 

court granted relief, but that case is not analogous to petitioners' because the prisoner there appears to have been detained in 

England. See Halliday & White 27, n. 72. To the extent these authorities suggest the common-law courts abstained altogether 

2249 from matters involving prisoners of war, there was greater justification for doing so in the context of *2249 declared wars with 

other nation states. Judicial intervention might have complicated the military's ability to negotiate exchange of prisoners with the 

enemy, a wartime practice well known to the Framers. See Resolution of Mar. 30, 1778, 10 Journals of the Continental 

Congress 1774-1789, p. 295 (W. Ford ed.1908) (directing General Washington not to exchange prisoners with the British 

unless the enemy agreed to exempt citizens from capture). 

We find the evidence as to the geographic scope of the writ at common law informative, but, again, not dispositive. Petitioners 

argue the site of their detention is analogous to two territories outside of England to which the writ did run: the so-called 

"exempt jurisdictions," like the Channel Islands; and (in former times) India. There are critical differences between these places 

and Guantanamo, however. 

As the Court noted in Rasul. 542 U.S.. at 481-482. and nn. 11-12, 124 S.Ct. 2686. common-law courts granted habeas corpus 

relief to prisoners detained in the exempt jurisdictions. But these areas, while not in theory part of the realm of England, were 

nonetheless under the Crown's control. See 2 H. Hallam, Constitutional History of England: From the Accession of Henry VII to 

the Death of George II, pp. 232-233 (reprint 1989). And there is some indication that these jurisdictions were considered 
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