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APPLICATION: Asylum; withholding ofremQval; Convention Against Torture

The respondent is a native of the USSR and citizen of Belarus. He claims that he was
persecuted and that he fears future persecution in Belarus. In a decision dated March 7, 2013,. an
Immigration Judge denied the respondent's application for asylum under section 208 of the
Immigration and Nationality Act, 8 U.S.C. § 1158~ v.ithholding of removal under section
241(b)(3) of the Act, 8 U.S.C § 123 1(bX3). and protection pursuant to the Convention Against
Torture, but granted. him voluntary departure. The respondent has appealed. The Board has not
received a response frum the Department of Homeland Secudty. The record will be remanded.
The Immigration Judge's decision also concerned the respondenes ",ire,
_
During the pendency of their appeal, the respondent's \\'ife moved to sever
proceedings based on their divorce on October 25, 2013. 1\15. Iv_appeal will be the
subject of a seParate decision.

"'M__

The respondent claims that he was persecuted and that he fears future persecution in Belarus
on account of his political opinion" advocating the removal of President Lukashenko, and
membership in a particular social group, opposition group members who engage in opposition
&.-n"Yities and protests. The respondent testified that in May of 2001, he became a member of a
;'Outh movement opposed to the ruling regime in Belarus (fr. at 45). He testified that he was
detained several times in the summel' of 2001,. for distributing opposition papers and he \~'aS
threatened and once hit on his legs (Tr. at 4749). On May 17.2006, the respondemjoined the
Youth Front:,. a large ull1'egistered youth organization advocating the removal of President
Lukasbenko(Tr. at 39. 44). The respondent handed out stickers and attended rallies. He
protested "vith the Youth Front and he was arrested and convicted on March 21, 2006. and he
spent 15 days in jail (Tr. at 55-60). On May 30} 2007, a KGB agent questioned. the respondent
about his involvement in the Youth Front and beat the respondentl repeatedly punched him in the
stomacb and kicked him in the kidney area; and threatened to handicap him if he continued bis
opposition work (Tr. at 65; Exh. 10 at 13). Further, in June of2007, the dean of the respondent's
school said that the respondent was not allowed to take tests and he \\'as ex-pelled from school in
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September of 2007 (fr. at 34. 67), The respondent left Belarus in June of 2007, and the
dean told his mother in August of 2007) that the respondent would not be allowed to take exams
(fr. at 69). After he arrived in the United States, the respondent was told that on August 31,
2008, his friend was beaten ,by a stranger, who was prosecuted and oonvicted (fr. at 73. 741 102.
103). President Lukashenko was reelected in December of 2010, and the respondent's mothcl'
received anonymous calls from people asking about the respondent's whereabouts.
We review the findings of fact, including the detennination of credibility, made by
the Immigration Judge under the "clearly erroneous" standard. 8 C.F.R § 1003.1(d)(3)(i). ¥le
review all other issues, including whether the parties have met the relevant burden of proof,
and issues ofdiscretioo, under a de novo standard. 8 C.F.R. § 1003. 1(d)(3)(ii). Because the
respondent's application for relief (FOIll1 1-589) was filed on March 10, 2010, it is subject to
the provisions of the REAL ID Act of200S.

The Immigration Judge detennincd that the respondent is not eligible for asylum. insofar as
he fwed to establish that he filed his asylum application within 1 year of his arrival in the
United States. See section 208(a)(2)(B) of the Act, 8 U.S.C. § 1158(a)(2)(B). We too find that
the respondent did not establish any changed circumstance justifying an almost 3 year delay in
filing his asylum application (IJ. at 8~10; Respondent's Brief at 6-27; Tr. at 36. 37, 69-79). In
this regard, the Immigration Judge found that an attack on the respondent's friend in Belarus
increased the respondent's level of fear, but does not constitute a change in the respondent's
personal circumstances that materially affects his eligibility for asyJum (U. at 9). In addition,
President Lukashenko has been in power since 1994 and Belarus's human rights record has been
and continues to be poor under his regime and the Immigration Judge found that the
circumstances have not materially changed in Belarus (1.J. at 9; Ir. at 80; section 208(a)(2)(D)
of the Act, 8 US.C. § 1158(a)(2){D); 8 C.F.R. §§ 120SA(a)(2), (4».
Notv-i1:hstaxlding the respondent's statutory ineligibility for asylum" the Immigration Judge
considered the'respondent's eligibility for \vithholding of removal and protection uuder the
Convention Against Torture. In denying the respondenfs application for relief, the Immigration
Judge detennined that he failed to satisfY his burden of proof for withholding of removal and
protection under the Convention Against Torture (U. at 10-14). This matter ~""ises in the
jurisdiction of the Eighth Circuit, which has held that persecution is an extrem.e concept and
that low-:-Ievel intirrddation and harassment alone are not sufficient. ..~falonga v, lt1ukasey.
546 F.3d 546,552 (8th Cir. 2008) . It is also important to consider whether an act of violence is
an isolate<1 occurrence or part of a continuing effort to persecute. See Ngure y~ Ashcrof!.
367 F.3-d 975, 990 (8th Crr. 2004). The Immigration Judge found that
violence and
intimidation that the r~spondent faced did not meet the extreme level required to constitute
persecution (I.J. at 11).

me

We find that the incidents described above (and summarized at page 11 of the
ImmigrationJudge's decision) rise to the level of past persecution. The viole.uce and
intimidation that the respondent faced, including being convicted and detained for
15 days, and having been kiC'ked and punched by the police, when considered in the aggregate,
rise to the level of past persecution. See Matter of o. z-& 1-2-, 22 I&N Dec. 23 (BIA 1998).
We note that in finding that the incidents did not rise to the level of past
persecution, the' Immigration Judge compared the respondent's situation to that of the
2

applicant.ID Eusebio v. Ashcroft, 361 F.3d 1088 (8th Cir. 2004); 1.J, at 11 . However, in Eusebio
v. Ashe7oft, supra, the applicant \Vas detained for only 48 hours, whereas in the present case, the
respondent Vv'aS cOJl,icted and detainerl for 15 days. Having demonstrated past persecution, the
respondent benefits from the presumption that his life or freedom would be threatened in the
future. See 8 C.F.R. § 1208.16(b)(1).
As determined by the Immigration Judge, the poor human rights conditions in Belarus have
not changed (I.J. at 8). We therefore find 1hat the respondent demonstrated that he is eligible for
witbholdLng of removal on account of his political opinion. Section 241(b)(3) 'of the Act;
8 C.F,R § 1208.16; see generally INS v. Cardoza-Fonseca, 480 U.S. 421 (1987); Matter of
,,\logharrahi. 19 I&N pee. 439 (BrA 1987). Accordingly, the folloVtmg orders shall beissued.
ORDER: The respondent's appeal is dismissed with respect to his application for asylum
Wlder section 208 ofllie Act.
FURTHER ORDER: The respondent's appeal from the denial of withholding of removal
under section 241(b)(3) of the Act is sustained.
FURTHER ORDER: Pursuant to 8 C.F.R § l003.1(d)(6). the record is remanded to .the
Immigration Judge for the purpose of allowing the Department of Homeland Security the
opportunity to complete or update identity; law enforcement, or security investigations or
examinations,. and further proceedings, if necessary~ and for the entry of an order as provided by
8 C.F.R. § 1003.47(h).
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CONCURRING ANDDISSENIING OPINION: Linda S. Wendtlarid, Board Member

I eoncurwith the majority opinion. to the extent that it sustains the respondent's appeal from
the denial of his application for withholding of removal under the Act. but I respectfully dissent
from the majority opinion to the extent it concludes that the Immigration Judge correctly
determLned that the respondent is time--barredfrom asylum eligibility. I conclude that the
respondent established materially changed circumstances and that he sought asylum within a
reasonable period thereafter, and I would reverse the Immigration Judge~ s untimeliness ruling.
The respondent's close mend and fellow opposition member, _
V.Cor ~
was severely assaulted in late August of 2008. It too.k.. him nearlY. 1 year to.. recoverJ !he
! . !1008181
.
his
his.'.
memory for a time), and when. the respondent phoned him in August of 2009, Mr. U~
(with difficulty) that he believed the a.lIS8U1t was related to his political activities.. and that a week
before the assault. someone had contacted hUn inquirin~ about the respondent's whereabouts.
This materially strengthened the respondent's asylum claim. But Mr. ~declin~ at that
time. to provide the respondent with a written statement. and did not agree to do so until January
of 2010. The respondent filed his application less than 2 months after Mr. U~eement
to provide the - statement, and about 7 months after the August 2009 phone conversation,
See evidence discussed in Respondents' Brief at 10-16. Additionally, the evidence appears to
indicate that conditions for political opponents in Belarus have materially worsened in recent
years. See evidence discussed in Respondents~ Brief at 22-27. A change in circumstances that
materially strengthens the respondent's asylum cl~ as has occurred here. justifies an excusing
of the l-yeartleadline. The majority opinion notes that the Immiglation Judge found that an
attack on the respondent's friend in Belarus increased the respondent's level offear, but does not
constitute a change in the respondent~ s personal circumstances that materially affects his
eligt"bility for asylum. I Vfuuld note that the statute and regulations do not use the word "personal"
in defining changed circumstances.
In view of aU these factors, I would treat the respondent' sapplication as timely and sustain
his appeal from the dema1 of asylwn and remand the record for background checks. I
respectfully dissent ftom the majority"s opinion to the extent it dismisses the respondent~ s appeal
from the untimeliness finding.

'da S. Wendtland
Board Member

